it^lss-=:£ 


^> 


/ 


Digitized  by  the  Internet  Arciiive 

in  2010  with  funding  from 

CARLI:  Consortium  of  Academic  and  Research  Libraries  in  Illinois 


http://www.archive.org/details/illinoisappellat206illi 


JUL 


$ 


358  .   21755 


^7 


AHiiHK*   LAhSi^, 


Plaintiff  in  Rrror, 


ADOLPH  BASXZ^PWSEI.    (also  knoim  ae  A. 
EtITH).   ISLliABETH  BAEIKCWfiiCl ,    (also 
icnovn  as  Utv,   A.    SUITH) ,  and  &.SIHG* 
DAHLSSK, 


fieftt'idants   in  Error. 


BRRCR  TO 
aUHIOIPAL  COURT 
OP  GHIC'AOC. 
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MR.  PR^'BIDISG  JUSTIOr-  0» CC3K0R  delivereu  the 
opinion  of  tJae  court. 

Andrev  Lareen  brought  suit  against  Adolph 
aad  Elisabeth  Basikovski  nnd  S.  Singdahlsen  to  recover 
$S96»22  for  laaterlals  furnished  and  labor  performed  in 
constructing  certain  improTementa  ©n  real  entate  located 
in  Chicago. 

The  erldence  disclosee  that  the  defendants « 
Adolph  and  Elizabeth  Basikoirski ,  were  th^  Joint  owners 
of  the  real  estate  on  which  the  laproTements  were  made; 
that  they  let  a  contract  to  the  defendant  Singdahlsen 
for  the  construction  of  the  iiaproveiaente;  that  singdahlsen 
afterwards  sub-let  a  part  of  the  work  to  plaintiff,  who 
started  wcrk  October  24,  1914;  tinat  in  accordance  with 
his  contract  plaintiff  furnished  labor  and  materials,  and 
this  work  was  finir.hed  i^oveaber  24,  1914;  that  the  con* 
tract  price  of  said  work  and  the  reasonable  mlue  thereof 
was  $291»37,  irtileh  was  due  and  owim^  from  the  defendant 
Singdahlsen  to  plaintiff;  that  the  owners  of  the  prcraises 


1 


'>> 


88V XS   -  8e€ 


K- 


( 


#■ 


fiqlobA  *saia?|«  -fiMa  irfajuo'x^  c^ctTfeJ.  vTSifcijiA 

.osjsjdinED  si 

ijK«  ««Xi3ii(5^jtie  bau  'x.6<isl  B^iioiatu'i  l^liaXAlc,   j^n^i^aoc   tiii 

maoo   niii   iadi    ;^I<?X   ,  *S  istfiaavoil  fc»48.Jt«i^  sjaw  itow  b^ 

tOfiX'itii  BuIifV  sXo'anosfteji  'jrft   baa  ;^-£0«r  iJi«a  "^o  dditq  itsATt 

^n.3i>r:»1t»b  9ff^  so'tl  %je(Jtwo  btf  estb  9«rar  ficltttr   ,?^;.X9S$  s«9 

/        ■     ■ 


-2- 

pald  the  original  contractor  Slngdahloen  for  the  work 
according  to  his  contract  witliout  obtaining  fron  hin  a 
atateaent  in  writing  und^r  oath  of  the  naaoe  of  the  parties 
furnishing  laaterial  and  labor  on  the  building.   The  defend- 
ant Singdahlsen  having  failed  tc  pay  the  plaintiff,  the 
latter  served  two  notice's  of  his  lien  on  the  owners  of  tho 
premises,  one  on  Deoeraber  2,  1914,  and  another  on  or  about 
Janxiary  18,  1915,  both  notices  being  within  sixty  days  after 
the  completion  of  the  -work. 

The  owners  of  the  premises  denied  that  any  such 
notice  had  been  served  upon  thera.   The  co-irt  however  found 
that  the  notice  had  been  served,  but  held  that  plaintiff 
was  entitled  to  r*?cover  only  the  amount  paid  to  the  original 
contractor  after  th"  service  of  the  notice  on  them  by  the 
plaintiff;  and  aa  |100  had  been  paid  tr  the  original  con- 
tractor  after  the  plaintiff  l»d  served  his  notic*^  of  xaeolianiok 
lien,  judgncnt  wae  entered  in  favor  of  plaintiff  for  this 
amount.   To  reverse  tids  Judgment  plaintiff  hae  nued  out 
this  writ  of  error.   x)ef@ndants  in  error  have  filed  no 
brief  in  this  court. 

By  ceotion  21  of  the  Ueehanio*8  Lien  Act,  plain- 
tiff, the  subcontractor  was  given  a  lien  on  the  property 
iiaproved  by  }iLm,   for  th*?  value  of  the  materials  furnished 
and  services  performed.   Section  24  provides  thf'.t  sub- 
contractors or  parties  furnishing  labor  or  naateriale  may 
at  any  tixas  after  making  hia  eontract  with  the  contractor, 
and  oball  within  sixty  days  after  the  completion  thereof, 
cause  a  written  notlo  of  hie  claim  to  be  personally  served 
upon  t>ie  ownr?r  or  his  afjent.   Section  6  makes  it  the  duty 
of  the  contractor  to  give  to  the  owner,  4hd  the  duty  cf  the 
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owner  to  r«quir«  of  the  oontraotor,  before  Die  owner  raakes 
any  pajnaent,  a  etatemant  in  writing  under  oath,  of  the  narana 
of  all  parties  furnisiiing  mate  ialr.  and  labor,  anu  the  amounts 
du«  or  to  become  due  to  eaoh.   iiection  32  providea  that  no 
pajnentB  to  the  contractor  shall  be  regarded  as  rightfully 
Mide  as  ogainet  the  eubeontractors  furnishing  labor  and 
materials,  if  laade  by  the  owner  without  obtaining  frora  the 
contractor  a  statement  in  writing;  under  oath,  as  prorlded 
in  section  6.   The  owners  or  the  premises  haring  made  pay* 
aents  to  the  original  contractor  without  securing  the 
rerified  statement  provided  for  in  section  5,  are  not  re- 
lieved frosi  paying  the  subcontractor.  American  I<adia.tor  Co, 
2a.  Blakie.  165  111.  App.  4C4;  liueller  Luaber  Go.  v.  Bolligger. 
16C  111.  App.  4CS. 

Seotiea  28  provides  tiiat  the  Judgiaent  shall  recite 
the  date  from  whi(^  the  lien  attached.  Section  1  provides 
that  the  lien  shall  attach  froa  the  date  of  the  contract. 
In  the  case  of  Zeohraan  v«  Poipenbaua.  163  111.  App,  366, 
it  was  held  that  the  failure  to  recite  the  date  from  which 
the  lien  attached  in  the  judgaent  was  revf rsible  error. 
Section  21  provides  tViat  the  subcontractor  "shall  have  a 
lien  for  the  value  thereof  with  interest  en  such  amount 
from  the  date  the  came  is  due." 

The  evidence  shows  that  plaintiff  ent'^red  into  the 
eontract  October  24,  1914;  tixat  hie  work  was  coaipleted  Hovera- 
bsr  24,  1914.   .Ve  are  therefore  of  the  opinion  that  he  was 
entitled  to  recover  for  the  aaterials  furnished  an<i  labor 
performed  amounting  to  $291.37  with  interest  thoreon  from 
the  time  tiiis  became  due,  November  24,  1914,  at  the  rate 
of  five  per  cent  per  annum,  nnd  that  the  lie  attachf?d  fro- 
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th«  date  of  his  cuntraot,  Gotober  24,  1914. 

The  jud^mnnt  of  tlut  Municipal  Court  mast  b« 
reTer»«d,  but  as  all  the  facte  are  befor«>  us,  the  cause 
will  not  be  remanded,  but  Judgment  vill  be  entered  iH 
thie  court  in  favor  of  the  plaintiff  for  the  amount 
due,  ^291.37,  with  interest  thrreon  nt  five  per  cent 
per  annum  from  Noveaber  24,  1914,  anu  that  said  lien 
attached  as  of  October  24,  1914, 
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WERHER  BROTHERS  EXPRESS  &  / 
STORAGE  COMPANY  and  HATIONAL  / 
LIFE  INSURANCE  CO.  of  U.S.A.,  I 


\ 


Appellants, 
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JAKES  DONOVAN  and  CLARA  :E. 
WOODWARD, 


Appellees. 
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MR.  PRESIDING  JUSTICE  0'COH¥OR  delivered  the 
opinion  of  the  court. 

By  this  appeal  Werner  Brothers  Express  &  Storage 
Company  and  National  Life  Insurance  Co.  of  U.  S.  A.   seek 
to  reverse  a  decree  of  the  Superior  Co\irt  of  Cook  County, 
dismissing  the  original  bill  of  the  Storage  Company  and 
the  cross-bill  of  the  Insurance  Company  and  granting  the 
prayer  of  the  cross^bill  of  Clara  H.  Woodward* 

The  facts,  so  far  as  material,  are  as  follows: 
Appellee  James  Donovan  borrowed  money  from  the  Insurance 
Company  and  secured  the  scune  by  a  mortgage  on  improved 
real  estate  in  Chicago.   Default  being  made  by  Donovan, 
the  Insurance  Company  obtained  a  decree  of  foreclosure, 
from  which  Donovan  prosecuted  an  appeal  to  this  court, 
where  the  decree  was  affirmed  (National  Life  Insurance 
Co.  V.  Donovan ,  Gen.  No.  14090,  Appellate  Court,  Pirst 
Dlst.)  and  a  further  appeal  was  prosecuted  to  the  Supreme 
Court  where  the  judgment  of  this  court  was  affirmed. 
National  Life  Insurance^ Co .  v.  Donovan.  238  111.  283. 
Afterwards  the  property  was  sold  in  accordance  with  the 
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dtores  and  a  maater'B  deed  ieeued  to  the  Insurance  Company. 
Prior  to  the  sale,  appellee  JstmeB  Donovan  had  leased  the 
property  to  Nellie  D,  Driver,  who  conducted  a  boarding 
house.   She  fell  behind  in  the  payment  of  rent  and  Donovan 
levied  a  dietrese  warrant  on  the  furniture  owned  by  Mrs. 
Driver  for  the  unpaid  rent  amounting  to  $4200,   About  a 
year  prior  to  the  levy  mrs.  Driver  executed  a  chattel 
mortgage  on  the  furniture  to  secure  the  payment  of  ^1800 
which  she  had  borrowed  from  appellee  Clara  H.  Woodward. 
Shortly  after  the  levy  by  Donovan,  Mrs.  Driver  went  into 
bankruptcy,  and  the  American  Trust  and  Savings  Bank  was 
appointed  trustee  and  took  possession  of  the  furniture. 
Afterwards  an  order  was  entered  in  the  bankruptcy  proceed- 
ings directing  the  trustee  to  tixrn  the  property  back  to 
Donovan.   After  the  sale  of  the  real  estate  under  the  fore»» 
closure  and  during  the  period  of  redemption,  Donovan 
leased  the  premises  and  furniture  to  :  rs.  Mary  Rooney, 
who  took  posBession  and  conducted  a  boarding  house  on  the 
premises.   After  Mrs.  Driver  had  gone  into  bankruptcy, 
Mrs.  Woodward,  appellee,  foreclosed  the  chattel  mortgage 
on  the  furniture.   Donovan  was  made  a  party  to  this  suit 
and  claimed  a  first  lien.   The  trustee  In  bankruptcy  was 
also  made  a  party.   The  Circuit  Court  entered  a  decree  of 
foreclosure  awarding  Mrs.  Woodward  a  lien  on  the  property 
superior  to  that  claimed  by  Donovan.   Donovan  alone  appealed 
to  this  court,  where  the  decree  of  tlie  Circuit  Court  was 
affirmed.   Woodward  v.  Donovan.  167  111.  App.  503.   Before 
this  affirmance,  the  Insurance  Company  obtained  a  master's 
deed  to  the  real  estate  and  demanded  possession  from  the 
tenant,  ?.js.  Rooney.   She  asked  time  to  consult  her  attorney, 
which  was  granted,  and  the  next  day  the  Insurance  Company 
and  Mrs.  Rooney  entered  into  a  written  lease  for  the  premises 
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for  one  month,  and  shortly  thereafter,  September  10,  1910, 
another  lease  was  entered  into,  which  hy  Its  terms  would 
expire  April  30,  1911.   This  lease  expressly  excluded  the 
furniture,  and  the  Insurance  Company  expressly  disclaimed 
any  Interest  in  it.   The  lease  provided  that  it  might  be 
oanoeled  upon  thirty  days  notice.   After  tiie  execution  of 
the  lease  by  Mrs,  Rooney  for  the  building,  she  entered  into 
a  separate  arrangement  for  the  use  of  the  furniture  with 
Donovan,  paying  him  for  the  use  thereof.   On  September 
19,  1910,  the  Insurance  Company  entered  into  a  written 
contract  for  the  sale  of  the  real  estate,  whereby  it 
agreed  to  give  possession  on  or  before  October  21,  1910. 
On  October  20,  1910,  a  representative  of  the  Insurance 
Company  went  to  the  premises  and  found  two  men  in  the  house 
who  had  been  there  for  a  day  or  two,  representing  appellee 
Donovan,  and  claimed  to  be  acting  as  custodians  of  the 
furniture,  but  made  no  claim  to  the  real  estate.   The 
men  were  told  that  the  Insurance  Company  had  sold  the 
property  and  possession  must  be  delivered  the  following 
day,  and  therefore  it  was  necessary  that  the  furniture 
be  removed.   Donovan's  representatives  stated  that  the 
furniture  must  remain  in  the  house.   Thereupon,  the 
Insurance  Company  notified  Mrs.  Woodward's  attorneys 
that  the  real  estate  had  been  sold  and  possession  must 
be  delivered  the  next  day  and  asked  if  they  would  remove 
and  take  charge  of  the  furniture,  which  they  refused  to  do. 
The  Insurance  Company  then  suggested  putting  the  furniture 
in  a  barn  on  the  premises,  but  c  unsel  for  LIrs.  Woodward 
objected,  stating  that  it  was  not  a  safe  place.   The 
Insurance  Company  then  stated  that  it  would  store  the 
furniture,  and  counsel  for  Mrs.  Woodward  replied  that 
the  responsibility  for  the  removal  must  rest  with  the 
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Insurance  CompaTiy  and  not  with  Mrs.  Woodward.   The 
Insurance  Company  then  seoured  the  eerviceB  of  appellant 
Werner  Brothers  KxpresB  and  Storage  Company  who  removed 
the  furniture  to  its  warehouse.   The  removal  of  the 
furniture  was  completed  ahout  five  o'clock  in  the  morn^ 
ing  of  October  2lBt.   The  cuBtodians  representing  Donovan, 
and  also  representatives  of  the  Insurance  Company  remained 
in  the  premises  until  October  2l8t.   On  this  date  there 
was  cm  altercation  between  Donovan  and  the  representative 
of  the  Insurance  Company,  Donovan  insisting  that  the  furni- 
ttire  be  returned  to  the  preioises  at  once,  which  was  refused, 
and  Donovan  and  his  custodians  were  ordered  from  the  premises 
and  left  under  protest. 

The  Storage  Company  filed  its  bill  praying  that 
it  be  decreed  to  have  a  first  lien  on  the  furniture  for 
its  reasonable  charges  for  removing  and  storing  the  fiirni^ 
ture.   Mrs.  Woodward  filed  a  cross-bill  claiming  a  first 
lien,  and  Donovan  also  contends  that  he  is  entitled  to  a 
first  lien  on  the  furniture, 

Vhile  the  suit  was  pending,  by  agreement  of  the 
parties,  a  receiver  was  appointed  and  the  property  sold  for 
$1022.51.   The  receiver  reported  the  sale  to  the  sourt  and 
after  deducting  the  expense,  there  was  a  balance  in  his 
hands  of  $726,26.   This  report  was  approved.   The  report 
disclosed  that  there  was  more  than  #1500  still  due  Mrs. 
Woodward  under  her  decree  of  foreclosure;  that  there  was 
due  Donovan  for  back  rent  more  than  #4200,  and  that  there 
was  due  the  Storage  Company  for  removal  and  storage  of  the 
furniture  more  than  #2000,   The  court  decreed  that  neither 
of  the  parties  had  any  claim  to  the  funds  in  the  hands  of 
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the  recelyer  as  against  Mrs.  Woodward. 

Appellee  Donovan  contends  tliat  the  decree  is  cor- 
rect in  all  respects,  except  that  he  should  have  been  given 
a  lien  on  the  proceeds  in  the  hands  of  the  receiver  superior 
to  the  lien  of  Mrs.  Woodward.   This  contention  is  obviously 
untenable,  as  this  court  has  determined  this  contention 
adversely  to  him  in  the  case  of  Donovan  v.  Woodward,  supra . 

Appellants  contend  that  the  Storage  Company  was  en- 
titled to  a  first  lien  for  the  r^ ason  that  under  the  facts  it 
was  necessary  that  the  furniture  be  taken  care  of  so  as  to 
preserve  it;  that  when  it  was  removed  from  the  premises,  it 
was  raining,  and  therefore  it  was  necessary  that  the  Insur« 
ance  Company  have  the  same  stored;  that  the  Insurance  Company 
was  in  peaceable  possession  of  the  building  through  its 
tenant,  Mrs.  Rooney,  for  some  time  prior  to  the  removal 
of  the  furniture;  that  it  had  terminated  her  lease  by  giv- 
ing the  notice  required;  that  as  there  was  no  one  claiming 
to  be  the  owner  of  the  furniture  and  neither  of  the  two 
parties  claiming  a  lien  would  remove  the  same,  it  was  proper 
under  the  circiimstancee  for  the  Insurance  Company  to  remove 
the  property  and  to  store  it.   The  evidence  clearly  shows 
that  the  Insurance  Company  was  by  its  tenant  in  peaceable 
possession  of  the  building;  that  it  had  terminated  the 
tenant's  lease,  and  she  is  in  no  way  complaining;  that  the 
trustee  in  banicruptcy  of  Nellie  D.  Driver,  the  former  owner 
of  the  furniture  expressly  disclaimed  any  interest  in  the 
furniture;  that  the  representatives  of  Donovan  knew  that 
the  furniture  was  to  be  removed,  and  after  it  was  removed, 
appellee  Donovan  insisted  that  it  be  returned  to  the  build- 
ing; that  appellee  Woodward  did  not  see  fit  to  take  the 


^MavrbooW   .  etM -#»*! Jb^S*!  8«  •£sri&osa  arfi- 
-*xoo    ax   99'xos>.b  3fiJ-    Jsaj'   Bhaoiaoo  rrjEToaoU   S9lX9qQ;A 

toi-xsqi-'S  ^STxeoei  ftcC?  lo  a]!?K«il  aria'-  nx  aSssooiq  ari*  no  neiX  s 
•^lajjoiTcfo  al  nsiiJ-itsteoo   airiT      .Mswijcr/f   .a'sM  "io  asxl  orl-t   o* 

o&  SB  OS  lo  ®^jso  {t9:A&t  &€  9'xui.Xn:%sj'i .  9di  isrii  TpysaasosjEi  a«g 

JiJL  tssaxiaexq  sxij  moil  bQro&i^i  asw  d^i  asdw  oasl^    lil  9T*x»asng 

--sx/sal   ©x£4-   ^ailj  ■^seaaaaa  e«w  ol  s-xols-xed;*^   x)xsa  ^^talni&t  saw 

i^sqcfoC  sonBii;enI  srC;}-  i  Ads'    j&sioJs  saisa   srfci-  svatl  •^«q:ajoD  «ons 

a:  i  AnxbXiucf  suj-  'io  KOiaaeasoq  sXtfsaoaeff  ax  aasr 

-rxv,  x'^  sassX  asil  bsj-Bfliffitsl  cBiI  dx   .j,f5r'j-    ;9'Si;Jiriti;l:   9.ri.>t  'to 
gHXiaisXo   eno   on  ra^sv?  s'lsrfj   s&  d-axi:?-    jfes^xi/pei  ©oiion  srfJ-   sccJ: 

•xocio'ig.  ao3W  .jX   <  ©s?'  jtqks.'v  ijiijow  nexX  «  %ahsualo  a&lttsq. 

svoiHP'i   ot  -^5^:2^10.0  so nsi'Xis>^tix   sdi  rio'i  BSocaJaatifciio   arid'   'lebttu 

BMroda  xLi&&Lr;    5oao&xvs  »rCT      ,0.  aioj-a   Oc    -ons  ^t*'^®Q:o'^<a  ^^^ 

elcfjeeojssG  nx  .l-nscte:^  aji  ^irf  saw  '^oaqeioC   ©onfi-XiianX   Sflj-  tsdi 

»tii^  ho$&aJ.sx%B&  ij.srf  J-i:  &ja£ii    j^aifeXixKf  sxIJ-  lo  noiaaeasoq 

srii  &£i:{i    jsfjiriisXqficoo  -^w  on  al  ai  Ma   fyus   ,©sbsX  a^iaBa»i 

^snwo  is^ft-iol  ©rf;!-   ^itavixa  .0,  sxXXsE  lo  YO^'Ji^'t^^-so  *5l  Baisuti 

efii  nX  J-aortsdax  Tj;;n©  b9Sii»loei.it  At-teaetqxe  aiw^iniuT:  ©ilj    io 

t^i  v9£iA  navonoG  lo  8»vxi«;^^o^f>'£es'x  ©jSJ-  jaticJ-    jeiwi'XxrLW'i 

e&©Toia«'f:  c;-^'  il  teilsa  i>jts   ,i>9V0i!!9x  a^f  c.t  aav  9'iiii ^'wt  &di 

-i)XXi,'0'    91,  '■T.j.tl;'!    -^d    d-X    J-iSjid-    liSd-SXSnJ:    CISVOHOG.    Q9ll9<X<,l& 

SifJ-   9:teyl-    .  Boy   jon  nxi>  Ijt,9w&ooW  eoXXewsq;©  tfuii    ;5»fjx 


-6« 

reeponBibility  of  remoTing  the  furniture  as  to  the  ques^ 

her 
tion  of   the  priority  of/lien  over   tliat  of  DonoTan's  was 

then  pending  in  this  court.  We  are,  therefore,  of  the 
opinion  that  the  Insurance  Company  was  justified  in  re- 
moving the  furniture.   Counsel  for  appellee  Woodward 
states  in  his  hrief  that  while  in  some  states  of  the 
union  "a  landlord  may  recover  possesBion  of  the  demised 
premises,  when  entitled  to  them  without  recourse  to  law, 
such  is  not  the  law  in  this  state,  unless  the  lease 
expressly  provides  for  a  forcible  expulsion,  with  or 
without  process  of  law," 

In  the  case  at  "bar,  the  lease  does  contain  such 
a  provision.   It  provides  that  the  lease  may  be  terminated 
Tbj   lapse  of  time  or  by  giving  thirty  days  notice,  etc.; 
that  if  the  lease  is  terminated,  "it  shall  be  lawful  for 
the  party  of  the  first  part  (landlord)  or  the  legal  re-, 
presentative  of  said  party  at  any  time  thereafter,  at  the 
election  of  said  first  party,  or  the  legal  representative 
thereof,  *  *  ♦  to  re-enter  said  demised  premises  *  *  * 
with  or  without  process  of  law,  and  the  said  party  of  the 
second  part  or  any  person  or  persons  occupying  the  same, 
to  expel,  remove  and  put  out,  using  such  force  as  may  be 
necessary  so  to  do." 

In  the  case  of  Turn  Verein  Garfield  v.YOcke,  131 
111.  APP«  528,  where  furniture  was  removed  under  similar 
olroumstances ,  the  action  of  the  landlord  in  removing  the 
same  was  held  justified. 

,.^*-    The  evidence  tends  to  show  that  when  the  Insur- 
ance Company  informed  counsel  for  Mrs.  Woodward  that  the 
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furniture  waci  abouo  to  be  removea,  her  counsel  insisted 
that  if  afterwards  this  court  aiTiria  the  deoree  of  fcre^ 
closure  of  the  oliattei  mortgage  in  Mrs,  Woodward's  fnvor, 
he  would  expect  tliat  the  Insurance  Coiiipany  w  uld  return  the 
property  to  him.  in   the  case  of  Storms  v.  3mi tli .  137  Mass. 
301,  the  court  held  that  where  personal  property  subject 
to  a  mortgage  was  removed  and  stored  in  a  warehouse,  of 
which  removal  the  mortgagee  was  notified  and  laade  no  objec- 
tion, that  the  ..lortgagee  could  recover  the  property  with- 
out paying  the  storage  chargee.   Under  the  facta  in  this 
case,  as  disclosed  by  the  evidence,  we  are  clearly  of  the 
opinion  that  it  woula  be  unjust  and  inequitable  to  re- 
quire that  the  storage  charges  be  paid  to  the  Storage 
Company  and  thus  deprive  appellee  Mrs.  Woodward  of  her 
lien  on  the  property,  and  this  will  be  no  hardship  on 
the  Storage  Company,  as  it  will  have  its  claim  under  its 
contract  against  the  Insurance  Company. 


The  decree  of  the  Superior  Court  o^"  Oook  County, 
in  sc  far  as  it  awards 
WPOaUUig/Mrw;  W&a^muT^   a  first  lien  on  tlie  proceeds  in  the 

hands  of  the  receiver  is  correct  and  is  affirmed. 
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MR,  PaaSlMHO  JUSTICT?  O'COHHOR  deliTered  the 
opinion  of  the  oourt. 

By  thlB  appeal  Clay,  Robinson  &  Co.,  garninhees, 
•••k  to  reverse  a  Judgment  against  then  for  $2,179.39. 
W*  regret  to  say  that  this  cane  has  been  before  this  covirt 
on  three  former  oocaeions,  112  111-  App.  332;  145  111. 
App.  178;  181  111.  App.  605,  where  the  faotf  are  oet  forth, 
and  it  is  therefore  unnecessp.ry  to  repeat  then. 

The  principal  eontroyersy  on  tJie  trial  vaa 
whether  the  money  in  the  haade  of  the  garnishees  belonged 
f  th*   defendant  Andrew  Harr.  or  to  other  partite,  the 
plaintiff  contending  the  fonafr  and  the  garnishees  the 
latter.   The  trial  court  found  in  favor  of  the  plaintiff's 
oontention,  and  «e  think  this  finding  ie  c^^arly  Justified 
by  the  evidonoe.   Plaintiff,  to  sustain  his  oontention, 
read  in  evidonoe  two  stipulations  entered  into  between  the 
parties.   Counsel  for  the  garnisheee  ooaplain  that  these 
stipulations  were  improperly  read  in  eridenoe.   These 
saae  stipulations  were  offered  in  evidence  on  the  third 
trial  and  excluded.   Thir  court  held  that  Bucih   exclusion 
was  error.  (181  111.  App.  6C5-614).   That  th*?ir  admission 
was  proper  has  therefore  been  determined  by  this  court. 


♦i'fgjjsji:. 


.fi^- 


M&K':   .lAS.^i'iA.    i 


A  O 


seass  »  .'r-a 


,     'S  A  ga3iCJE.SJ>j3 


£*^  l?^'  ^Sft".*. 


-  AU-  -.JiT.      .iij». 


'  -r  ^  rtr>      ti  5?J'  ^ 


iSXgc.-!    »W 


r.iia£^o. 


:  ii«ai«£»i  liMJ    i-eAf      ,{b^I.i~  .-.iq^   ,UJ   XSX)    .tOTCT»   s^mt 


The  garni fih«fta  also  contend  that  it  vas  erroneoue 
to  permit  the  plaintiff  to  read  in  eTid'^noe  an  interrogatory 
and  answer  of  the  garni nheee  thr-reto;  that  the  iesues  were 
different  from  those  inTolTed  In  thr-  first  trial  of  the 
oasa  in  which  the  answer  was  nade,  in  that  the  garni sheoa 
had  fileil  a  new  answer.   The  first  answer  was  Terified  hy 
one  of  the  gamiehees  and  stated  that  the  money  belonged 
to  Andrew  Marr*   The  new  answer  was  on  information  and  be* 
lief  and  rerified  by  counsel  for  the  garnishees.   This 
answer  indicated  that  the  money  in  the  hands  of  the  garnishee 
belonged  to  other  parties  than  the  defendant  Andrew  Marr. 
W«  thiolc  that  the  oourt  properly  admitted  the  answer  of 
the  garnishees  to  be  read  in  evidence. 

It  io  further  tjontfinded  that  under  the  lav 
the  Judgaent  creditor  has  no  greater  rights  against  the 
garnishees  than  the  defendant,  and  that  as  the  defendant 
Wmxt   testified  in  a  deposition  that  the  money  in  the  tumde 
of  the  garnishees  did  not  belong  to  him,  but  that  it  was 
the  pro]>erty  of  other  persons,  this  would  have  estopped 
Marr  to  asBort  any  olaim  against  the  garnishees,  and  for 
this  reason  iwuid  also  estop  the  plaintiff.   The  record 
discloses  that  thif?  testiiutny  of  Uarr  was  excluded  by 
the  court,  and  it  ie   manifest  that  the  ruling  was  proper. 
This  was  the  very  issue  to  be  decided  by  the  trial  Judge 
and  not  by  the  witness.   Furthermore  it  appears  that  each 
of  these  other  imrtiee  who  the  garnishees  claim  were  in- 
terested in  the  money  in  their  hands  were  properly  notified 
but  entered  no  appearance  and  were  defaultrd.   This  con* 
eludes  then.  Radsinski  t.  ^ry.  Ill  111.  App.  645;  sections 
11  and  12,  chapter  62,  h,    3. 

The  garnishees  complain  ttiat  the  Judgment  is 
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•rron«ous  in  that  it  should  have  \mmn   for  the  enount 
found  to  be  due  from  the  gamleheee  to  the  defendant, 
lAiile  the  Judgment  ttrs  only  fer  the  amount  found  due 
from  the  defendant  to  the  plaintiffs,  which  was  less 
than  the  amount  due  from  the  garnishees  to  the  defend* 
ant.   The  cvidenoo  shows  th&t  after  the  writ  was  served 
on  the  garnishees  they  paid  the  entire  amount  in  their 
hands  to  the  defendant.   They  oannot  therf^fore  complain 
that  the  judgment  entered  against  them  was  for  the  amount 
due  to  the  garni sheeimi;  creditor  and  not  for  the  full 
amount  ori|{inally  due  to  the  judgment  debtor.   The  jud£- 
aent  was  in  proper  fona,  L,  8.  it  M.  S.  Hy.  Oo»  v.  Soott. 
67  111.  App.  92. 

The  judgment  of  the  rrireuit  Court  of  Cook  *^unty 
is  affirmed. 
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WBSTiCHH   IHOIT  CO., 
a   oorporation« 
In  the  liatter  of  a  Petition  of 
JOTSL  C.    CAHLSOK   to   Knforc© 
Attorney's  Lien, 


x 


Defendant  in  Krrop,  / 


JCH5  J.  BraTTAir^-et-i^, 


/ 


Plaintiffs  in  trror    ) 


ERiiCli  TO 

MUHIGIPAL  CCUHI 
OF  CHICAGO. 


MR.  PRHSIUIHG  JUSTICE  0*  CUmSCSi   delirered  the 
opiaion  of  the  oourt. 


Joel  C.  Carlson  filed  his  petition  se«kiac 
to  enforce  his  attorney's  lien  against  John  J.  Brittain 
and  iiilton  B,  Buehnell,  who  vere   dcffendants  in  a  »uit 
brought  against  them  "by   the  Western  Iron  Company,  a 
corporation.   There  was  a  JudgBient  in  favor  of  the  peti* 
tioner  for  $175  aeainst  Milton  B.  Bushnell,  to  r<^T<%rsc 
which  this  writ  of  error  is  prosecuted. 

It  appears  that  the  weeitem  Isnon  Company,  by 
its  attorney  the  petitioner,  brought  suit  against  Brittain 
and  Buslinell  in  the  .uunicipal  Court.    There*  was  a  Judg* 
aent  in  favor  of  the  plaintiff  and  against  the  defendants. 
Afterwards  plaintiff's  attorney,  the  petitioner,  served 
notice  on  the  defendnnt  Bushnell  claiming  an  attorney's 
lien  in  the  buti  of  $75.   Gubeequfently  another  notice  of 
the  same  c}iaraater  was  served  on  Bushnell  in  which  the 
petitioner  claimed  a  lien  for  |244,56.   Raoh  of  these 
netioes  were  addr«?>(iaed  to  both  defendants,  but  only 
Bushnell  was  eeirved,   Deff^ndnnts  entered  a  Bpeoial  appear- 
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ano*   and  sot*!  to   llenict,    vLloh   was  OT«rrul«a.     Thty 
tb«n  filed  their  answer  and  the  matter  came  oa   for  hear* 
ing  before  the  oourt.      It   «ae  expreenly  stipulated  between 
the  partiee  that   the  only  questione  te  be  deoided  were   the 
aaount   of  petitioner's  fees  and  «hether  he  wse  entitled 
to  an  attorney's  lien  for  services  rendered  by  hi*  to  the 
plaintiff  in  othar  oases  prior  to  tb«   time  he  renlered 
•ervioes  in  this  oaee.     The  oourt  held  that  he  was  not 
entitled  to  a  lien  for   esrvloes  ren^iered  in  othar  oaaes. 
Therefore  the  only  questions  that  oan  be  r&ieed  in  this 
oourt  are:    (l)  the  Juried! ot ion  of  the  trial  oourt  to 
hoar  and  determine  the  ffiatt«!r«   and  (2)  the  asount  of 
petiticacr'e  fees  in  this  ease.     Other  questions,   how- 
eT«r,&re  urged,   but  on  aoocunt  cf  the   stipulation,   they 
are  net  properly  before  ue. 

The  defendant   oontende  that  the  oourt  was  without 
jurisdiotion  of  the  defendants,    for  the  reason  that  the 
jud^est  had  bd$&  paid  and  satisfied  prior  to  the  filing  of 
the  petition;   that  uclese  proceedings  are  pending  at  the 
ti»e  the  petition   is  filed,   juriediotlrn  of  the  defsndgsts 
oancot  be  obtained  \inles9  summcns  is  issued  and  served 
upon  the*.     This  questicn  waa  waived  by  the  defendants  by 
filing  their  answer  and  contesting  the  case  on   its  .t5«rlts. 
If  the  defendant,   desired  to  preserve   this  question,   he 
should  have   stood  on  his  epeoi&l  appe^iranoe. 

Defenlaot  next  ocntends  that   the  Judgaient  is  ex- 
oesaive;    that  in  no  event  should  it   exceed  #75.      It  appears 
fro»  the  evidenoe  that  after  the  notices  of  lien  were   served 
OB  the  defendant,   the  judgrsent   was  paid  and  *75  reserved  sad 
tendered  to  petitioner  and  a  receipt  in  full  dewanded.   The  evi- 
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d«noe  fiu*thnr  Bltows  that  in  addition  to  th«  $75,  th« 
petitioner  olaias  attorney* c  fees  for  sArrioca  rendered 
after  the  proourlng  of  the  judgraent;  that  his  ohsirge  of 
^75  vas  the  amount  he  claiiaed  for  obtaining  the  Judgment; 
that  after  the  Judgment  was  ente»red,  the  defendnnts  filed 
a  stay  bond  which  stayed  the  exeeution  on  the  Judgment  for 
ninety  days;  that  during  this  period  the  petitioner  at  the 
request  of  plaintiff  performed  Bervicea  in  endearorlng  to 
secure  paym<?nt  of  the  Judgment;  that  after  the  expiration 
of  the  ninety  days,  and  before  the  payment  of  the  Judg- 
ment, other  eerrioes  were  rend«»red  by  the  petitioner  with 
the  same  object  in  rlow.   It  is  contended  by  the  defendant 
that  the  serrices  rend«»red  by  the  petitioner  during  the  nine* 
ty  day  period  should  not  haYe  been  rendered,  as  execution 
on  the  Judgaent  could  not  be  enforced,  and  therefore  they 
were  of  no  Talue.   Tfe  cannot  concur  in  thifs  Tiev.   It  slight 
woll  be  that  after  the  stay  bond  was  filed  aerTlc<?8  laight 
properly  be  rendered  by  the  petitioner  looking  toward  the 
payment  of  the  Judgaent,  other  than  obtaining  execution 
or  taking  other  legrJl  steps.  We,  however,  are  of  the  opin» 
ion  that  a  gr«at  part  of  the  serTlcee  testified  to  by  the 
petitioner  are  such  that  recovery  oould  not  be  had  for 
them.  But  even  if  no  allowance  were  made  for  a  great  part 
of  the  services  which  he  rendered  during  this  period  of 
time,  yet  the  Judgment  would  not  be  oxoessive  for  the 
services  which  were  properly  rendered.   In  this  view  of 
the  case,  it  ^ill  be  unnecessary  for  ub  to  pass  upon  the 
motion  made  by  the  petitionpr  to  utrike  the  stenographic 
report  frora  the  record. 

The  Judgment  of  the  Uunicipal  Court  of  Chicago 
is  affirmed.' 
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MAKIAH  S.    LIllQXBIi,  f\ 

\  Defendant   In  RrroiS^   ) 


/ 


ICATHARISA  8AUBHLAND.  / 

Plaintiff  in  jlrror. 


I5RH0R  TO 

MUHICiPAL   COURT 
OP   CHICAGO. 


\  / 


KR.  PRKSIDIHG  JUSTIG-^  0»COHHOR  deliyered  the 
opinion  of  the  court* 

ISarian  3.  Lindem  brought  euit  in  the  Municipal 
Court  of  Chicago  against  iJatharina  Sauerl&nd  to  recover 
^12«8C  with  interest  thereon.   The  case  was  tried  before 
the  court  without  a  Jury  and  a  judgrssnt  entered  in  favor 
of  tlie  plaintiff  for  |425.ia,  to  reverse  which  this  writ 
of  error  is  proaecuted. 

It  appears  that  plaintiff  hnd  perfonied  eervicea 
and  loaned  money  toChristian  Sckel ,  brother  of  the  defend- 
ant; that  afterwards  said  "^ckel  died  teetate,  and  the 
defendfint  was  appointed  executrix  of  his  estate;  that  one 
Richard  H.  D.   Miller,  an  attorney  at  law,  represented  the 
defendant  individually  and  as  executrix;  timt  plaintiff 
had  a  claim  against  the  estate  for  $1,0CC  ano  spoke  to 
Miller  about  it.   Plaintiff  testified  that  she  went  to 
Miller's  office  and  told  him  she  had  asked  the  defendant 
for  the  aoney;  tliat  thereupon  Miller  stated  that  if  plain- 
tiff would  pay  hira  ten  per  cent  as  n  coaaission  he  would 
eollcot  the  $1,000;  that  plaintiff  complained  about  the 
araount  of  the  charge  and  Miller  told  her  it  was  the  regular 
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oollectloa  fe«,  and  ther«u;<oii  plaintiff  said  she  would 
draw  only  $600,   Miller  th"reupon  prepared  a  written 
laeaorandum  dAted  December  19,  1913  and  signed  by  hla* 
•elf  and  plaintiff,  which  provided  that  he  wan  to  collect 
the  "sura  due  ii:lsB  Linden  from  Kckel  estate  and  L'lss  Lindem 
to pay  aa  fee  for  eerrlceB  a  aim  equal  t :  10  (ten)  per  cent. 
This  agreruiient  is  aade  subject  to  the  approval  of  Urs. 
Sauerland  executrix  of  estate. **  A  few  days*  afterwards, 
plaintiff  again  colled  on  Miller  at  his  office,  and  he  gave 
her  $500,  stating  that  he  collected  $555.55  and  deducted 
$55.55  for  hie  fee.   She  further  testified  that  she  only 
«i4>leyed  Ulller  to  collect  this  $6C0  and  not  the  balance. 

Upon  paysK^nt  of  this  |500  a  written  agreement 
dated  December  22,  1913,  was  entered  Into  between  plaintiff 
and  defendant.   This  agreement  provided,  inter  tjlla.  tiiat 
the  defendant  individually  would  pay  plaintiff  #1,CC0  In 
full  of  all  claims  plaintiff  had  against  the  defendant  or 
the  estate;  recited  the  pa^'mcnt  of  the  $555.55  and  stilted 
there  was  a  balance  due  of  $412.80.   Plaintiff's  suit  is 
bwied  on  this  written  agreeaaent. 

The  affidavit  of  defense  admits  the  execution  of 
trse  sontract;  that  the  d'  f endant  wae  ready,  able  and  will* 
ing  to  pay  the  sua  mentioned,  but  alleges  tliat  there  were 
oertaln  counter  olalsis  which  the  defendant  Individually  and 
as  executrix  had  against  the  plaintiff;  tliut  plaintiff  had 
during  the  lifetime  of  ChrlstlMn  TSckel  taken  chattels  belong- 
ing to  hla,  the  v&.lue  of  which  d<^f endant  sought  to  set  off; 
that  the  aaount  of  tnle  set-off  was  agreed  upon  between  the 
parties  and  afterwards  defendant  paid  Miller,  as  attorney 
for  the  plaintiff,  the  balance  in  full  and  rficelved  a  re» 
coipt  therefor. 
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Aftor  thR  case  was  oalled  for  trial  l<£lll«r  stated 
to  the  court  that  he  ime  only  a  witness  in  the  case  and 
that  the  attorney  for  the  defendant  was  engaged  before  the 
Industrial  Board  and  moyi^d  for  a   postponement.   This  was 
after  the  parties  had  announced  that  the>  were  ready  for 
trial.  The  court  orerruled  the  notion  and  ^.iller  acted 
as  attorney  for  the  defendant  and  t'^stified  in  the  case 
in  her  behalf. 

He  testified  in  substance  that  plaintiff  spoke 
to  him  a  niiiabor  of  times  in  Winnetka  about  her  claim  for 
II, COO;  that  afterwATda  plaintiff  called  at  hie  office  and 
asked  him  to  look  after  the  natter  for  her,  whicli  he  re« 
fused  to  do,  "telling  her  t>iat  th'»re  was  a  dirersity  of 
interest  and  tliat  I  could  not  rfpresent  her  as  well  as 
my  client;"   that  she  then  offered  him  ten  per  cent  of  the 
amount  collected;  t>iat  afterwards  he  talked  to  the  defendant 
and  explained  to  her  that  plaintiff  was  anxious  to  obtain 
some  of  the  money  before  the  oatter  wots  adjusted  in  the 
Probate  Court,  and  stated  that  if  the  defendant  wovU.d  make 
a  payment  he  would  refund  to  her  one«>half  of  hie  fee;  that 
he  then  collected  $555.55,  took  out  ten  per  cent  and  gaTO 
one-half  of  the  same  to  the  defendant.   He  further  testified 
that  shortly  after  tl^iis  payment  plaintiff  wont  to  Vieconsin; 
that  he  wrote  her  on  raany  occasions  urging  her  to  coiae  in 
and  get  her  money;  that  he  recoiTed  replies  from  the  plain* 
tiff  stating  that  she  was  unable  to  return;  thnt   taore  than 
a  year  afterwards  whcjx   plaintiff  did  return  she  caHfed  at 
his  office,  and  he  discussed  the  a»ttor  with  her  for  about 
three  hours;  that  he  told  her  she  had  some  personal  property 
imieh  belonged  tc  cmristian  ?!ok«l  in  his  lifetime,  for  which 
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8om«  deduction  should  be  aede,  nnci  th&t  finally  a  satla* 
factory  agreeofrnt  wa«  reached  wh^^reby  cf^rtain  deductions 
were  aiade;  that  afterwards  he  saw  the  defendant  and  told 
her  of  ths  arrangf^caents  he  had  made  with  the  plaintiff, 
and  after  deducting  the  amounts  agreed  upon,  ho  rcceired 
the  balance  of  <^383.99  and  gare  the  defendant  a  r  ceipt 
in  fvill  as  agent  of  the  plaintiff. 

The  defendant  oontendt  thittmd(>r  th?-  written 
agr«eiaent  sade  by  Miller  and  plaintiff  December  19,  191S, 
Miller  mis  authorised  to  collect  plsuntiff's  claim  in  her 
behalf;  that  "if  the  agreement  between  plaintiff  and 
Miller  ie  sufficient  to  constitute  'filler  the  plaintiff's 
agent  to  make  the  collecticn*  thTe  ie  an  end  to  the  cace," 
as  Miller  hafi  collected  the  balance  and  r^^ceipted  in  full. 

Th?re  is  no  evidf  ncfi  in  th«  record  that  liiller 
ever  turned  over  to  the  plaintiff  the  balance  of  the  claim 
which  he  clRims  to  have  collected  as  her  agent.   The  uncon- 
tradioted  evid<^nce  ie  that  miler,  an  attorney  at  law,  was 
at  all  timse  representing  the  defendant,  individually 
and  as  executrix  of  the  estate;  that  he  divided  the  fees 
which  he  received  fron  the  plaintiff  with  the  defendant; 
that  after  the  first  payment  was  made  to  him  of  $555*55 
he  drew  a  contract  upon  which  this  suit  is  based,  wherein 
it  was  stated  that  there  was  a  balance  due  of  ^412«8C; 
that  after  the  plaintiff  went  to  WiEccnsin  he  repeatedly 
wrote  her  requesting  her  to  come  in  and  receive  her  money, 
and  yet,  when  she  finally  did  cone  in  a  year  later,  in 
place  of  giving  her  the  money,  he  sought  to  set  off  coiuater 
claims  for  matters  which  were  in  existence  in  the  lifetime 
of  the  deceased  and  long  b^-fore  the  contract  on  which  this 
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suit  vaB  brought  was  prepared  by  hlin.   It  clearly  appears 
from   Miller's  onm  testijaony  t}i&t  he  was  not  reprv^eentlng 
ths  intereotc  of  the  plaintiff  but  that  he  was  directly 
representing  the  Intpreste  opposed  lo  her   claim;  anc  under 
every  principle  ol  Ir.w  and  l<^gal  ethics  he  wue  prohibited 
from  representing  plaintiff  in  tU«?  matter.   Attom<?yB  at 
lav  cannot  accept  employBient  from  adTerss  litigants  at  the 
saas  time  and  in  thf?  rjarae  controversy.   Gary  jj^  Beadles. 
Gr«n.  Ho.  21293,  Appellate  CJourt,  First  Dist,;  Dtronjg  v. 
International  Investnent  Union.  133  111.  97;  People  v,  Ceroid . 
265  ill.  483. 

It  follows,  th<^refore,  that  the  receipt  which 
Jliller  testlflen  he  gave  to  the  defendant  in  full  of 
plaintiff's  claim,  ie  cf  no  binding  effect  on  the  plaizi* 
tiff;  and  as  th«Te  is  no   evid-^nce  that  iiiller  over  tiirned 
over  to  plaintiff  the  balance  which  he  claias  to  have 
collGcted,  plaintiff  is  entitl*»d  to  recover. 

The  judgraent  of  the  Municipal  Go  art  of  Chicago 
Is  affirmed. 
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CHABLBS  B.  TRAVIS, 


Defendant  in  Kripr, 
/ 


KRHCR  TO 
T8.  \  /         ]    MUHICIi:»AL   COURT 

QT?QRGB  y.    LT2I3RANDT,  \  / 

Plaintiff  in  iSfror, 
\  I 


OF  OHIO AGO. 


Un.  PR'^blMNa  JU£»TICS  C*aCKHOK  deliT«r«4  th* 
opinion  of  the  court. 

Charleo  B.  Trarir.  brought  suit  in  the  .'iunicip&l 
Court  against  George  F.  Leibrandt  and  th«  Linoeln  State 
BaiUc  of  Chicago,  a  corporation,  to  recover  $111.   ?he 
ease  was  tried  before  the  court  ^^ithout  a  jury,  and  after 
evidence  «a«  introduced  plaintiff  disciisseci  as  to  the 
bank,  and  there  wae  a  finding  and  Judgment  against  Lei* 
brandt  for  the  rmount  of  plaintiff's  claim,  to  reverse 
vhich  he  prosecutes  this  «rit  of  error. 

The  record  dieclODCs  that  plaintiff  was  in  the 
oojsniiesion  business,  and  that  the  defendant  Leibrandt 
was  president  of  the  bank;  that  on  or  about  July  1,  1915, 
plaintiff  and  Leibrandt  had  a  conversation  at  the  bank, 
at  which  time  plaintiff  stated  that  he  had  a.  prospsctive 
oustoiaer  that  might  be  intf'rested  in  buying  some  of  the 
^aak  stock,  nnd   inquired  of  Leibrandt  what  plaintiff 
would  receive  for  procuring  a  purchaser.  Leibsandt  re- 
plied that  if  plaintiff  would  procure  a  purchaser  for 
ten  shnres  of  ctock  for  $1,000,  plaintiff  would  rcc«;ive 
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one  Bhar*  of  etook  or  #111  tho  book  yoIuo  of  the  sam** 
Plaintiff  proournd  a  puro>iao«r  who  paid  $1,CC0  for  ten 
shares  of  etock,  r.nd  .i-'rannided  hie  coismiPBlons,  which 
dSBand  was  refused. 

2>«fendant  oontenUe  that  the  evidence  ishovs  that 
"Lcibrandt  wao  not  acting  for  hitaoelf,  and  that  thf»re 
was  no  ttgreeaent  that  Leihrandt  pereonally  wao  to  pay 
any  cooiiisBion.   The  bank  oould  only  act  in  the  sale  of 
its  stock  through  its  duly  authorised  officers  of  which 
Leibrandt,  as  preeiuent,  was  one.   The  facts  clearly 
shew  that  if  there  wao  any  liability  it  was  against  the 
bank  and  not  agaijlBt  Leibrnndt** 

There  ie  no  eviciencp  in  the  record  that  would 
in  any  way  tend  to  show  whether  the  ten  shares  of  stock 
sold  was  the  property  of  the  defendant  or  the  property 
©f  the  bank;  neith^-r  ir   thrr?  any  ©Tidencc  that  would 
iadioate  that  the  defendant  was  representing  the  bank. 
If  the  defendaat  would  relieve  hiaeelf  frora  personal 
liability,  the  o^^»   waa  upon  him  to  show  that  the  stock 
belonged  to  the  bank  and  that  he  had  authority  to  bind 
the  bank.   Thic  he  has  failed  to  do.   In  th<?  case  of 
l?heel?|'  v.,  Reod.  et  nl.,  56  ill.  81,  thf'  eoiirt  said  p. 
91:   "If  defendant  was  ecting  as  an  agent  in  making  the 
warranty,  the  onus  is  upon  hixa  to  show  he  had  authority 
to  bind  his  principal.   It  is  not  for  the  plaintiff  to 
show  he  had  act  authority,  but  the  agent  must  prove  it." 
See  also  Willou^rhby  v...  Brown.  190  ill.  App.  51;  Iludelaan 
T«  Hnffenberg.  199  111.  App.  463. 

■  The  judgment  of  the  unicipal  CJourt  of  Chicago 
is  correct  and  it  ie  afliriacd. 

AJTIRMED. 
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JIR.  JVai'lOE  aoODWiM  dollv»r»d  tho  opinion  of  th©  ocfurt. 


•pfpell©©,  'JriHo  will  b«  r«if«pr©d  to  aa  plaintiff, 
reooverod  a  Judgsaent  ag^inot  appellant,  who  will  "be  roforrod 
to  ae  dofondant,  for  #000*     l>ora  ^hlts  Jud^ent  the  defendant 
apjjoalod.     Kio  eiibstanee  of  plttlntiff' a  claim,  as  dlaoloood  by 
the  pleadings  and  the  ©videnoo,  rraa  that  he  had  loanod  the  do* 
f aidant  peraonaXIy  l-ljOOO,  and  had  rooaivod  froia  htm  flv©  noter 
for  tJSOO  ©aoh,  ?»hlah  h©  suppoaod  vqt9  clofon^iJant'e  peraonal 
notoflj  but  which  turned  out  to  be  w>t0s  of  a  ooraiJany  of  tsbich 
dofondant  was  jspeoident  and  plaintiff  an  employee.     'Tio  o^-l- 
donce  offered  on  behalf  of  both  parties  lo  to  the  of  feet  that 
defendant  osrlginally  borro-ared  #1,000  frtaa  the  plaiTitlff ,  rmd 
gavo  his  pergonal  not©  for  it,  and  that  srobsequantly  the  not© 
was  paid.     Plaintiff  *s  toatlaonyj,  Jio?y@v>r,  tended  to  «ih-w  that 
after  the  payiaont  of  tho  loan,  dofop/lont  doelrod  to  r©-l->orra9? 
the  Ol»000  which  Plaintiff  had  put  in  hlo  safe  dopoait  bos, 
and  plaintiff  re-loanod  it  t>  hia  and  at  tho  saaae  tirae  aur- 
ron'erod  the  original  note  and  reooived  in  its  place  f Jve 
notes  of  ^^SOO  each,  iftilcdi  ho  saw  tlie  d0f(mv;"lo?3t  sitrn  and  .Ti.ioh 
he  believed  to  be  t}!0  persoiial  notes  of  defendant.  iti- 

BKBy  for  plaintiff  further  tended  to  ^tow  that  h©  oouid  noithor 
road  nor  write  the  iunglish  lanj?ua 'e,  and  raade  the  loan  ara  a 
peraonal  loan  to  the  defon;ant,  and  that  no  aunroation 
to  hln  that  ho  WJ-a  raaldnf^  a  loan  to  anyone  oIbo.     ihe  tc-itlEcv 
on  b^ialf  of  the  defendant  wa-  t-  f^o  effect  t?-at  the  loan  ima 
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aa  a  loan  to  tho  (MmjfmW*  S^  ^^^  ^<^  defendant.     Th$ 
(juoatlon  of  whothtr  lt"wa«  ande  to  the  ono  or  to  th«  other 
vaa  propdrly  a  quoa^ion  of  foot  for  th©  .lury,  and  \ipcm  a 
o«»r«ful  oxacxlnatlon  of  th©  record  w©  ar©  unabla  to  oay  that 
the  3ury*8  oonol  alon  was  contrary  to  the  nanlfset  \7elght  of 
the  ovldenoe. 

It  i3  olaloed  that  a  lottor  written  by  on©  of  t^.e 
defendant*  a   ?ltnooaofl  waa  injjroperly  r«oolTod  In  oridanoe  aa 
It  vraa  not  written  by  dofonOant  or  hi-  a^ent,   end  waa  not 
^)lndlng  upon  hliSv     'ilia  facto  In  regard  to  the  lottor  rront 
'bxovLf^t  owt  on  cro8a-exsailnatt'tfn»  enr5  it  wars  properly  adrala- 
alble  aa  evldonoc  tending  tc  eontrndlot  the  trltnasa. 

For  the  defendant   't  Is  finally  oontonded  that  the 
verdict  vyaa  th©  roault  of  jjasslon  find  rire.judlo©  induoed  by 
the  Inpropor  eociduot  €^  plaintiff's  counaol.     i'ounaol  did 
rofor  to  plaintiff  as  a  poor  worfelngjaon?  upon  objection  the 
word  "joor"  waa  tdthdraim,  and  eounsol  admitted    hat  plaintiff 
was  not  poor.     Ootmsol  'tirtiior  referred  to  o^to  of  defonrlant'a 
wltoeaaoa  aa  a  liar?   t&e  court  ivxlod  t^at  th©  romarl?  ^^as  hifthly 
iBproper)  and  upon  dofandant*s  motlcai  atruok  It  frcn  tho 
record.     Ho  further  objeotlon  v&b  made  to  the  forts  or  ^ibatanoe 
of  any  other  part  of  th©  &r'iXEL&nt,  and  wo  are  of  the  opinion 
that  th©  pcrto  to  ?*ilcli  objootiorta  wore  made  and  sufltalnod 
did  not  conDtltute  roveralblo  error. 

'ihe  jud/'psnt  of  the  uoimty  Court  Is  affirmed. 
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The  appeal  in  this  ciase  is  from  a  judgment  in 
the  sum  of  #250,00,  in  favor  of  Alexander  and  against 
Case,  in  a  suit  in  assumpsit,  for  breach  of  contract 
in  regard  to  ct'-rtain  fees  for  legal  services. 

The  declaration,  which  was  filed  Petruaiy  2, 
1914,  alleged,  azaong  othor  things,  that  Case,  the  defend- 
ant, an  attorney,  wss  engaged  by  Alexander,  the  plaintiff, 
to  assist  the  latter  in  the  rendition  of  legal  services 
in  a  certain  condemnation  case;  that  it  v/ae  agreed  that 
whatever  fees  or  compensation  w&s  received  by  the  defend- 
ant, Cass,  for  saiu  legal  services,  were  to  be  divided 
equally  between  plaintiff  and  defendant;  tixat  on  September 
22,  1913, Case  collected  for  legal  services  in  said  cause, 
from  said  Harris  and  Ksther  Stem  the  sum  of  #750.00, 
and  tluit  said  Case  has  refused  and  neglected  to  pay  the 
said  Alexander  half  of  said  sua. 

The  defendant.  Case,  pleaded  non-assumpsit  and, 
specially,  tliat  he  was  euiployed  by  the  plaintiff,  as  the 
agent  for  Harris  and  Esther  Stern,  to  render  legal  services 
la  the  condemnation  proceddings,  and  tliat  his.  Case's  legal 
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8«rTleea  vore  to  b«  paid  for  by  the  Sterns;  timt  h*,    the 
defendant  Case,  renaered  certain  legal  serYices  to  the 
Sterna  and  upon  their  failure  to  pay  hia  th<^refer  ke  brought 
suit  against  them,  in  whieh  suit  the  plaintiff.  Alexander, 
filed  and  entered  his  written  and  general  appearance  as  the 
attorney  of  record  for  the  Sterasi  that  he.  Case,  in  the 
eaid  cause  recovered  judgment  against  the  Sterns  and  col- 
lected thereon  the  sum  of  #750.00,4  dl»otts»«4  the  vulb^mrft 

of  fa«|»  yj;  v..  ^  . 

The  cause  was  tried  before  a  jury,  which  brought 
in  a  yerdict  of  #250,00,  for  Alexander,  upon  whieh  on  June 
26,  1916,  judgnent  was  entered.      j.  ,<  cr.t      .  i^  v  xv«v-^ 

i   Alexander  and  Gasa,  both  attorneys  at  law,  office* 
together  and  undertook  to  do  sosw  legal  practice,  xaerc  or 
less  in  comaon,  in  the  SuBBoer  of  the  year  1912.   The  general 
understanding  was  that  where  work  was  ttirned  over  by  Alexander 
to  Case  the  fees  that  might  be  received  therefor  would  be 
divided  between  thaa.   They  took  part  jointly  in  from  six 
toeight  oases,  in  all  of  which,  with  the  exception  of  one 
known  as  the  Zeman  oasa,  the  feas  were  practically  equally 
divided  between  them.   In  the  latter  part  of  Kovamber  or 
the  early  part  of  December,  1912,  Alexander  called  Case's 
attention  to  a  condemnation  proceeding  which  had  been  pend- 
ing in  court  for  some  time,  and  which  was  concerning  property 
belonging  to  Alexander's  father  and  mother-in-law,  Harris 
and  Esther  Stem.   Case  was  then  engaged  by  Alexander  to 
go  to  work  in  that  case.   Alexander  testified  that  he  told 
Case  that  whatever  they  received  for  their  legal  services 
it  was  distinctly  tmderstood  they  would  divide  equally  be- 
tween them.   From  that  time  on  Case  took  charge  of  the  con- 
demnation proceedings,  and  subsequently  they  were  terminated, 
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••ryices  wore  to  be  paid  for  by  the  Stems;  that  he,  the 
defendant  Case,  rendered  oertaln  legal  serrices  to  the 
Sterns  and  upon  their  failure  to  pay  him  thrrcfor  he  brought 
suit  against  them,  in  which  suit  the  plaintiff,  Alezand<^r, 
filed  and  entered  hie  written  and  general  appearance  as  the 
attorney  of  rocord  for  the  Gtems;  tlrnt  he.  Case,  in  the 
eaid  cause  recovered  judgment  against  the  Sterna  and  col- 
lected thereon  the  sum  of  $750. CO, 

The  cause  wae  tried  before  a  jury,  which  brought 
in  a  Yerdict  of  $250.00,  fox^  Alexander,  upon  which  on  June 
26,  1915,  judgment  was  entered. 

Alexander  and  Case,  both  attorneys  at  law,  offioeA 
together  and  undertook  to  do  some  legal  practice,  more  or 
less  in  comracn,  in  the  Qxumaer  of  the  year  1912.   The  general 
understanding  was  that  where  work  was  turned  over  by  Alexander 
to  Case  the  fees  that  might  be  received  therefor  would  be 
divided  between  them.   They  took  part  jointly  in  from  six 
toeight  cases,  in  all  of  which,  with  the  exception  of  one 
known  as  the  Zeman  case,  the  fees  were  practically  equally 
divided  between  them.   In  the  latter  part  of  HoTiraber  or 
the  early  part  of  Ceoember,  1912,  Alexander  called  Case's 
attention  to  a  condemnation  proceeding  which  had  been  pend- 
ing in  court  for  some  time,  and  which  was  concerning  property 
belonging  to  Alexander's  father  and  mother-in-law,  Harris 
and  Esther  Stem.   Case  was  then  engaged  by  Alexander  to 
go  to  work  in  that  ease.   Alexander  testified  that  he  told 
Case  that  whatever  they  received  for  their  legal  services 
it  was  distinctly  imdprstood  they  would  divide  equally  be- 
twmi   them,   FroEi  that  time  on  Case  took  charge  of  the  ooiv- 
denmation  proceedings,  and  subsequently  they  were  terminated, 
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the  Stems  receiving  $18,000  for  their  interest  in  the 
property,   Theie  was  oonsiderable  controverBy  thereafter 
■between  Alexander  and  Case  aB  to  the  fees  which  they 
■hould  charge  for  their  eervioes.   On  June  6,  1913,  Case 
haying  received  no  fees  for  services  rendered  in  the  con» 
demnation  proceedings,  brought  suit  in  the  Superior  Court 
of  Cook  County  against  Esther  Stern,  Harris  Stern  and 
Alexander.   Just  prior  to  the  institution  of  tre  fore- 
going suit.  Case  and  Alexander  had  discussed  the  subject 
of  fees  and  how  the  fees  might  be  obtained.   Alexander 
testified  as  follows: 

"Several  days  after  that,  when  the  money  wasn't 
forthooiaing,  Mr.  Case  told  me  -  he  says,  'I  am 
going  to  bring  suit  against  your  people  today.' 
I  said,  'All  right.  Case.   I  can't  get  the  money  - 
go  to  it.*   He  was  still  off  icing  with  rae  when 
he  brought  the  suit;  shortly  after  that  he  raoved. 
He  went  upstairs  with  Hr.  v^uin  O'Brien.   I  met 
him  several  days  after  ths,t;  he  wanted  to  know 
why  it  was  the  folks  hadn't  had  service  on  them. 
I  said,  'I  will  tell  you.  Case,  when  they  are  served 
they  are  going  to  bring  the  Bumraone  to  me.   I  know 
that.   They  wilJi  want  me  to  enter  n^  appearance. 
I  will  enter  my  appearance  in  the  lawsuit  for  the 
fees ,  and  the  then  we  will  have  a  better  chance 
for  settling.   But  there  isn't  a  question  but  they 
will  come  to  me  after  you  have  served  them. '  Probably 
three  of  four  weeks  passed  before  service  was  had, 
and  when  service  was  had  they  brought  the  paper  to 
me,  and  I  entered  my  appearance  for  Harris  and 
Esther  Stern." 

The  foregoing  testimony  of  Alexander  is  denied  by 
the  defendant.  Case.   It  is  claimed  by  the  latter  that  the 
understanding  which  was  made  in  I^rch,  1913,  was  timt  he. 
Case,  should  receive  $50^00  per  day  for  all  the  time  he 
actually  devoted  to  the  condemnation  case.   Case  offered  to 
introduce  in  evidence  an  entry  in  hie  diary  to  that  effect, 
to  which  objection  was  offered,  however,  and  sustained. 
After  the  ^^8,000  was  paid  over  to  the  Litems,  quite  a  number 
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of  oonversatlons  took  place  between  Alexander  and  Case 
about  the  fees.   Case  claltas  that  about  June  4,  1913, 
buying  a  large  payment  to  make,  he  offered  to  settle 
for  *^250. 00,  if  the  money  was  paid  at  once.   Accordingly, 
Alexander  gave  him  a  check  for  ^250.00,  which  was  subse- 
quently deposited  and  returned  no  funds*   Case  claims  that 
after  the  suit  was  broujjht  against  the  Sterns  and  Alexander, 
in  will  oh  Judgment  for  ;(750.00  was  subsequently  obtained, 
he  did  not  liave  any  conversation  with  Alexander  to  the 
effect  that  he  would  divide  with  him  whatever  he  would 
procure  by  Judgment,   There  is  no  dcabt  but  that  1750.00 
was  no  more  tiian  reascnable  compensation  for  the  services 
rendered  in  the  condemnation  proceedings. 

After  the  suit  was  brought  against  the  Sterns, 
Judgment  was  obtained  for  1750.00  and  costs,  and  that  amount 
was  paid  to  Case.   In  that  suit  the  only  appearance  for  the 
defendants,  Sterns,  was  that  of  Alexander.   It  will  be  seen, 
therefore,  that  Alexander  is  now  suing  Case  for  part  of  the 
fees,  for  which  Case  obtained  judgment,  in  a  ouit  in  which 
Alexander  represented  the  Sterns;  and  in  which  he  undertook 
to  defend  them  against  a  claim,  one-half  of  which  he  claims 
he  owned. 

If  Alexander  was  jointly  interested  in  the  fees 
for  which  Case  obtained  judgment,  ana  there  was  an  agreement. 
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as  Alexander  claliae,  to  split  the  feea,  then  it  follows 
that  those  fees  being  merged  in  the  jud{g:aent,  Alexander 
is  now  really  olaiming  a  portion  of  a  Judgment  which  he 
was  retained  to  resist. 

The  only  ohligations  outstanding  at  any  time 
to  pay  fees,  were  from  the  Sterne,  either  to  Case  or 
Alexander,  or  both  of  them.  Alexander  will  not  be  allowed 
to  say  that  when  Case  sued  the  Cterns  for  fees,  he,  himself, 
representing  the  Sterns,  recognised  that  suit  as  in  part 
for  fees  for  himself. 

If  Caso,  in  obtaining  judgment  for  ^750. CO, 
recovered  more  than  he  was  entitl-sd  to,  it  was  because 
Alexander  fraudulently  and  unprofossionally  represented 
the  Sterns;  and,  therefore,  to  allow  Alexander,  now,  in 
this  suit  to  recover  from  Case,  would  be  using  the  courts 
and  the  law  to  allow  Alexander  to  get  judgment  by  reason 
of  hie  own  fraud. 

If  both  attorneys  conspired  to  obtain  a  judgment, 
part  of  which  oonspiraoy  was  that  Alexander  should  represent 
the  Stems,  then  it  is  obvious  that  the  law  will  not  help 
Alexander  to  obtain  the  advantage  contemplated  by  the  eoa* 
spiracy.  31kins  v.,  McGaskill .  174  111.  App.  563;  Stronfc  v. 
Int.  Inv.  Uniop.  133  111.  101;   People  v.  Gerrold.  265  111. 
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443;  Valentine  y.  Stewart.  15  Calif,  337;  L.te^er  y,  ilume. 

97  Texas,  324;  Bplnks  v.  DnviiB,  32  Miee.  152;  Hatch  y.  gogerty. 

40  Howard  Pr.  402, 

The  moaent  Alexander  became  attorney  for  the  defend- 
ante  in  the  suit  brouglit  by  Case  for  fees,  that  moment  he 
must  he  ocnaidered  as  haYing  abandoned  all  right  to  any 
recoYery  against  Case  for  fees  for  the  legal  services  render- 
ed the  Litems. 


KEVIERBHD  'MD   JUDGMSHT  FOR 
ABVKLLASTFOR   COSTS. 
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Vli.    T.    KT^LLOOO, 


Appellant, 
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JOHH  A.   BIC£FO>U),    Impleaded 
with,   etc.,  i 
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HR,    JUSTIC?"  TAYLCi^  dellTered    ihe   c;inioii  of 
the   court. 

Appellant  \)rou;iht   euit  in  the   County  Court  on 
«  proEiissory  note  for  ^l.COO,  against   the  appelle",    the 
taaker  of  the  note.      The   f^auae  was   tried  hefore  a  jury 
and  a  verdict  rendorpd   for  the   dt^fentiant,   upon  r.hicjh 
the   trial    court   entered  Jud^sacnt  aii^siinBt   thp  plaintiff 
for   the   coKts  of  the   cuit. 

Appellant   conplains  of   certain  instructions, 
and  that  improper   eridence  was  admitted,   and   that   the 
judgment  is   contrary   to  the  law  and  against  the  weight 
•IT  the  evldf^nce.     Uiion  the  trial  of  the   case  the  plain- 
tiff offered  in  evidence   the  note  and  rested.      The  note 
in  question  was  dated  Hoveraber  23,   1914,   XiXtA.  payable 
four  aonths  after  date,    to    the  order  of  Luoivis  Winchester, 
and  w&e  signed  by  John  A.   Bickford,    (appellee)   and   endorsed 
"Lucius  Winchester*  ami   "B,   H.   Loveleee,"   and  was  t:iv«»n 
by  appellant   to  Loveless  as  agent  for   ;?inchestep,   ac  part 
payment  for  an  interest   in  a   certain  written  contract. 
At   the   same   time,   also,   appellant  gave  Loveless  a   check 
for  Ififid.OC,    the   not*  and   cheek  being  appellant's  payaent 
In  full  for  hie   int'rest  iu   the   contract.     The  a^reciaent 
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■ad*  with  WlncheBter,  or  hin  agent  LOTele»i,waB  that  F.  A. 
Hale,  J.  A.  Biolcford,  (appellee)  and  B.  U.  Loyelees  ahould 
pay  in  oaah  or  notes,  an  aggregata  of  $5,000,  and  reoeira 
therefor  what  was  called  a  $5,000  agent's  oontract,  issued 
Vy  the  Domestlo  Utilities  ;^anufac;turing  Company  of  Los 
Angslss,  California. 

The  evidence  of  the  appellee  is  to  the  effect  that 
the  agent's  contract  vtbb   never  delivfred  and  that  there  was 
a  failure  of  conBldoratlon.   fiubssquently,  on  January  24, 
1913,  the  $1,C0C  note  in  queetion,  eign^d  by  appellant,  to- 
gether with  another  note  of  $1,000,  signed  hy  F.  A.  Hale, 
were  put  up  as  collateral  security  by  3.  H.  Loveless  and 
H.  D.  Kellogg,  (brother  of  appellant) with  the  Jefferson 
Park  national  Bank,  to  secure  their  principal  note  in  the 
sum  of  $025,00,  payable  to  the  Jefferson  J?ajrJc  National 
Bank.   On  l^Larcli  22,  1913,  there  vms  paid  to  the  Jefferson 
Park  Hational  Bank,  trro   checks,  one  for  #700,00  and  one  for 
|200,00,  for  T?hi<^i  appellant  received  the  ^l.COC  note  in 
gvwsticn,  and  also  the  Hale  $1,000  note.  There  xb   considsr- 
able  evidencf;  to  the  effect  that  H.  D.  Kellogg,  a  brother 
Of  the  appellant,  a  few  days  prior  to  March  22,   1913,  sHide 
some  inquiries  concerning  the  $1,000  note  in  question,  and 
was  informed  that  the  note  was  without  consideration  and 
would  not  be  x>&id  when  due;  and  also  to  the  effect  that 
H.  D.  Kellogg  took  part  in  the  transaction  as  an  agent  for 
his  brother.   Appellant  admits  that  he  went  to  the  Jeffer* 
son  ?ark  Hational  Bank,  on  Uarch  22,  1913,  through  an  appoint* 
Bent  with  his  brother,  but  claims  that  the  $900.00  which 
paid  to  the  bank  on  that  occasion,  for  the  two  ;^1,0CC 
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■ot(^a,  ono  of  vhlclt  vsls  tli«  note  In  question,  &nu    th» 
otlier  a  note  of  Rale  for  $1,C00,  was  all  liiit  own  taonegr 
and  paid  only  for  hlaself • 

Eridently  the  verdiot  of   the  Juxy  meana  that 
«99«lliait  bou4^ht  and  recelTed  the  no  to  vith  notloo  of  a 
failure  of  ccnsid«:'r&tion.      It  it  not   olaiatcd   that   the 
plaintiff  is  net  tha  leg«l  ovner  and  holder  of  the  note 
in  quostion*  nor  is  there  agjr  olaia  that  H.  £>•  JTellogg* 
("brother  of  appellant)  had  any  notion  of  any  i»flrxid.ty 
la  the  note  prior  to  January  ^«  1913,  at  the  tii&e  vhen  the 
note  «aa  put  up  as  collateral  security  with  the  Jefferson 
Park  Rational  3&nk.     The  critical  queetion  in  the   oane  Is 
whether  instruation  nusibor  fivy.  which  was  refused,   aiKi 
instructions  sumbers  ^^if^it  and  ten,  which  were  giv^i,   con* 
atitute  uaterial   error. 

i°  I^fellQgg  Xx.  ^^ale.     190  111.   App,  13,  a  caaa 
growing  out  of  the  Hale  QOt<t  which  was  given  <»nte£2porsn«ously 
with  the  note  of  appellant,   in  the   came  tranoaoti&n,   the 
late  lix.   Justice  Saik'^r  said: 

"There  is   in  the  rtrcorsl  »e   evittsnce  of  emy  fraud 
or  oircuEirrention  in  olataining  defendant  to  make  the 
Tsctc.     'if.  'cncT  t';)5.t   he  v. -.if  5,;x'(Cirja;  ^  i-rcrdnaoxy  note 
and  only   dalae   t)mt  falet  representations  were  siade 
tc  i-itiTi  &.-a   tc   tir.'    couiiliiti-iiici^  of  ti-?   note,   &na   that 
in  fact  it  was  given  without  consideration.     I'hrixxvx 
xsisX  relrjt*   to   t'^y   <?x«cjLtion  of   the  liota  and  not   to 
the  consideration  on  which  it  ie  based*     ?he  fraud 
»u.it  ^oiJi/ist  of   eoae   trick   <is    ia-rf-ce  tlaat   induces  the 
giving  of  one  kind  of  an  iastruuent  under   the  belief 
of   t.V~   fi-tker   tb.it  h-z  it   .iiviiuj  t.-ii  or  u  different  kind. 
Qray  y^   Goode.   72   111.   App.   5C4.     The  burden  vms  on 
tri»3  d'jfo.-ii  niy    ta  slitr*   that,   ti:t'    wstH  \iriva  without  con- 
sidez^tiOB  and   that  plaintiff  was  not  an  innocent 
3aal4«t?   '.hertj;)"  for  mlae  ojcil  b-jfo.-e  laatxfity." 


-    .        •'  a^iis&r  ♦iS!..4*k  "Sst^^HBe  SK^^oiittmmi  isnttsiataf 


So  In  tiie  Inntant  oai^«,  there  is  no  evidenoc  in  the  record  of 
any  fraud  or  oirouBTcntion*  whlcsh  oau8e>d  appellee  to  execute 
the  note.   It  ic  true  that  in  th<?  first  plea  of  appellee, 
it  is  oharged  that  th«  execution  of  the  note  vas  ohtriined 
">>/  use  of  fraud  and  olroumventlon,"  but  the  plea  then  goes 
•n  further  and  states,  ftQ.ly  and  in  detail,  a  oliarge  of 
fx^ud  as  to  the  ooneid' ration  foi-  the  note,  so  that  the 
issue  made  up  "by   that  plea,  is,  in  cuhstance,  and  ohyiously, 
that  the  note  vas  giren  without  consideration,  and  not  that 
it  vas  obtained  by  "fraud  ana  circunTenticn".  Appellant 
insists,  however,  that  under  the  circumstances  he  was  en- 
titled -to  inE!truction  number  five,  which  ie  r.e  folloi^s: 

*'She   court  infitruotr,  the  Jury  tlirit  therr-  ie 
no  evidence  in  this  case  of  any  fraud  or  cirouia- 
vention  in  obtaining  the  defendant,  John  A.  Bick- 
ford,  to  Hake  or  execute  the  note  ia  question," 

Bearing  in  alnd  part  of  the  langua^^e  of  the  first 
special  plea,  that  is,  the  use  of  the  words  "fraud  and 
circuBvention,"  it  may  be  t)vT^t  there  would  have  been  no 
impropriety  in  giving  the  instruction  number  five,  but  con« 
si&ering  the  actual  rubstr-noc  of  the  first  special  plea, 
which  vas  a  charge  of  failure  of  consideration,  nncl  the 
language  of  instruction  nimber  fcmr,   which  was  given, 
that  the  note  in  evidence  "EiakeB  out  a  prisip  facie  car,e 
for  and  on  behalf  of  the  plaintiff;  tHrit  the  plaintiff 
is  presuaed  to  be  n   bona  fide  hold'  r  of  said  instrument 
for  a  valuable  conoideration  and  before  naturity  thereof," 
m   are  of  the  opinion  that  the  refusal  of  instruction 
Biasber  five  vas  not  a  saaterial  error.  We  have  examined 
instructions  numbers  eight  and  ter^^  and  do  not  find  that 
th9y  were  erroneously  given. 


Jit  i  "lis©  S. 
^'-rCt  an  X  ten -IS",    t     -:?    3K':f-i*  :ii  X*^^'*^'*^!'*! 


It  is   oont«3aMl€^d  by  the  appellant   thnt   tho 
trial   Judge   erred  in  adiaitting   t'^etiiiony  of  what   certain 
vitnesaes  heard  a.^pellcint    testify   to   in  a  trial   in   the 
Kimioipal   3ourt.      Thiat  evld*nce  w;^c   r-ntirely  eonpetf^nt. 
Ifheat  T.    Sumaaerg.   13   ill.   App,   448,        liTid'-noc  of  th*? 
tttterouces  oi  a  party   to   a  law  ci.it,   ^/hetber  thoee  utter- 
aneea  were  in  the   courae  of  another  la«r  suit  or  not,   in 
ooopetent  if  oaterial   to    the  issue.     As   to    the   contention 
that   the   trial   judge  erred   in  rejeoting  appellant's  offer 
of  vhat  purported   to  be  a  tr  nacript  of  the  testimony 
of  appellant  in  another  caee,   we  are  of  the  opinion  that  in 
the  fona  in  which  it  waa  preaented  it  was  obviously  incoz»- 
petent. 

There  being  no  itiftterial    error   in  thr   record,    the 
Judgment  is   affirmed. 
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MR.  JUSTICE  TAYLOR  delirered  the  opinion 
of  the  court. 

This  Ib  an  apjeal  by  George  R.  Tiurley, 
(appellant)  from  a  judgment  of  #5,395.00,  enterfd  in 
the  Superior  Court  of  Cook  County,  on  July  6,  1915, 
in  an  action  on  the  case,  for  the  convereion  of  c«>r- 
tain  oertifioates  of  stock. 

Parkyn,  (appellee)  on  February  IS,  1908, 
borrowed  $3,000  from  D.  M.  Bell  ft  Company,  who  were  in 
the  brokerage  bueineos,  and  £:ave  hie  note  therefor  in 
the  sum  of  $3,000,  payable  ninety  days  after  date,  to 
the  order  of  1).  M.  Bell  &  Coc^jany,  with  interest  at 
the  rate  of  seren  per  cent  per  annum.   To  secure  the  note, 
he  caused  to  be  deposited  as  collateral  thereto,  2S00 
sharec  of  certain  raining  stock.   In  the  note?  itself  it 
is  recited  that  i?arkyn  deposited  the  stock  as  collateral 
security  and  that  in  ease  the  legal  holder  should  at  any 
time  be  of  the  opinion  that  said  stock  "is, of  raay  be  of 
leso  Talus  than  abore  stated,  (it  being  stated  in  the 
note  that  the  market  value  of  the  stock  was  then  97,500) , 
or  that  the  wiiole  or  any  part  of  said  property  has  de* 
clined  or  may  deoline  in  value,  or  in  ease  the  legal 
bolder  hereof  shall  feel  iosecure,"  that  the  legal  holder 
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nay  then,  in  hie;  dlBcretion,  cnll  for  additional  se- 
curity, and  If  It  in   not   furnished,  may  at  his  option, 
declare  the?  note  due  and  payable.   It  whb   also  prorlded 
that  the  legal  holder  had  authority  '*from  tide  to  tine 
to  Bell,  or  CHune  to  be  sold,  all  or  any  part  of  said 
pledged  property,  and  any  property  substituted  therefor" 
on  or  before  the  maturity  of  the  note,  "if  the  property 
or  substitutes,  or  additions,  shall  depreciate  in  value, 
or  if  said  legal  holder  hereof  sliall  feel  inseoiu'e,  at 
the  discretion  of  said  legal  holder,"  at  public  or  pri- 
▼ate  sale.   The  traneactlon  ^as  conducted  by  Parkjm  with 
Turley,  at  the  offices  of  D.  &.  B«ll  Ai  Gomptaxy,   on  Feb- 
ruary 13,  1908. 

Shortly  after  Pebmary  13,  1908,  the  collateral, 
being  25CC  shares  of  mining  stock,  and  ^vhich  it  vas  re- 
cited in  the  note  of  February  13,  1908,  was  worth  $7,500, 
was  sold.   The  eridence  is  conflicting  as  to  exactly  what 
it  was  sold  for,  although  there  is  evidence  which  Justi- 
fies concluding  that  it  was  sold  for  not  less  than  ^7,000. 
Turley  testified  that  about  the  time  of  the  sale  the  min- 
ing stock  depreciated  to  the  extent  of  $4,500,  and  tliat 
it  was  sold  as  a  matter  of  protection.   The  testimony, 
however,  of  Parkyn,  Garnahan  end  Bell,  is  very  convincing 
that  it  sold  for  |7,000  or  over. 

On  May  ^,  1908,  at  the  expiration  of  the  ninety 
days,  Parian  went  to  the  office  of  D.  ;.  Bell  &  i^onpany 
and  asked  Turley  to  be  allowed  to  renew  the  $3,000  note. 
Parkyn  testified  that  he  asked  Turley  if  he  should  renew 
•r  pay  the  note,  and  t}iat  he  told  him,  Turley,  that  he 
was  ready  to  do  either.   Turley  testified  that  Parkyn 
asked  if  the  loan  could  be  renewed,  and  t>iat  he  told  him  it 
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oould  be  if  he  bo  viohed;  that  Parkyn  said  he  would 
appreclat*  it  yery  much  if  it  could  be  renewed.   Accord-> 
ingly,  the  old  note  of  Februai-y  13,  1908,  for  $3,000, 
was  taken  up  and  a  new  one  dated  May  13,  1008,  for 
$3,000,  was  executed.   The  latter  note  was  alee  for 
ninety  days,  and  recited  that  the  same  2500  shares  of 
zainin^  otook  were  deposited  with  the  note  and  pledged  as 
collateral.   Also,  the  recitations  with  regard  to  the 
rights  on  the  part  of  D.  .1.  Bell  ?c   Company,  as  payee, 
to  sell  the  mining  ntook,  wore  the  same  as  in  the  note 
of  February  13,  1908.   At  the  tiwe  this  note  was  giren, 
neither  Turley  nor  D.  Ji.  Sell  k   Ciorapany  had  the  mining 
stoek,  as  it  had  been  sold.   Turley  testified,  when 
asked  wh>  he  did  not  tell  Parkyn  that  the  collateral 
was  sold  at  the  time  the  c^econd  note  was  executed, 
that  "the  firm  was  in  a  position  at  any  time  he,  (Parkyn) 
desired  to  take  up  his  note  to  replace  that  collateral, 
to  go  out  on  the  market  and  buy  these  securities  and 
delirer  them  to  him  upon  paycient  of  hie  note*"  Parkyn 
and  the  witness  Carnahan,  both  testified  that  in  a  con« 
rersation  witJi  Turley,  shortly  prior  to  the  assignment 
of  D.  M.  Bell  &  Cotapany,  which  took  place  in  July,  1908, 
Turley  adraittea  that  the  collateral  hnd  been  sold  be- 
cause they  were  hiirdup.   The  testinony  of  Parkyn  and 
Carnahan  as  to  the  cotiTersation  with  Turley,  goes  to 
show  very  strongly  that  T\irley,  without  right  or  author- 
ity, and  in  riolation  of  the  terme  of  the  pledge,  sold  the 
raining  otook  which  had  been  deposited  as  collateral  to 
Parkyn's  note.   Some  time  in  Jiily,  IOCS,  1^.  M.  Bell  & 
Company  made  an  assignment.   Prior  thereto,  in  the  latter 
part  of  ilay,  19C'8,  Turley  left  i>.  k.  Bell  it   Company,  of 
whieh  company  he  had  been  vice-president,  ana  became  an 


'■.L'9v  mi  iii^a  ssscs'tm  if^AS    ;iv>!iniw  oa  s>ig  ti  $tf  blutso 

»i«  felofi   ,»sfe»X^^fi.j    'to  Si-B-r  0  aoi^aXoiv  ?ti   fee      . 

^  ils^&^^ll&if-  sa  js»iia^»b  «*»tf  i>..3ri  «fejtd*  afiso;i'«  snifii's* 
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employe  of  the  Dudley  Tyne  Oorapany.   The  books  of 
S.  M.  Bell  &  Company  were  not  produced,  the  reason  giTen 
l>eing  that  after  the  aaaignee  had  finlBhcd  his  work  the 
books  were  destroyed.   Turley  had  acted  as  treasurer  of 
I>.  li.  Bell  &   Company.   The  witneee  Bell ,   who  was  presi- 
dent of  D.  b£.  Bell  &  Company,  testified  that  three  or 
four  days  before  the  aesignment  was  made  he  told  Turley 
that  in  Justice  to  i»arkyn  they  ought  to  make  him  the 
assignee.   He  also  tef^tified  that  Parkyn's  credit  with 
D,   li.  Bell  £c   Company,  from  the  time  of  the  sale  of  the 
stook  until  the  time  of  the  assignment,  was  never   less 
than  ^4,00C. 

The  declaration  of  the  appellee,  in  the  first 
count,  avers  that  defendants  "falsely,  covinously,  wicked- 
ly  and  maliciously,  with  the  intent  to  cheat  and  defraud 
plaintiff,  and  without  any  rightfxil  authority,  sold, 
coteTerted  and  cLisposed  of  said  goods  for  the  sum  of 
#10,0C0,  to  their  own  use,  or  to  the  uee  of  the  D.  ll. 
Bell  &  Company,"  whereby  the  property  became  wholly  lost; 
and  in  the  second  ooixnt,  avers  that  the  defendants,  in~ 
tending  to  cheat  and  defraud  the  plaintiff,  and  without 
any  rightful  authority  ao  to  do,  converted  and  disposed 
of  said  property  to  their  own  ua«,  and  misappropriated 
the  property  and  the  sum  received  th^^refor;  that  subse- 
quently D.  1..  Bell  &.   Company  became  insolvent,  and  said 
property  became  wholly  lost  to  appellee. 

The  defendants,  George  ii.  Turley  and  David 
U,   Bell,  filed  pleas  of  the  general  issue,  and  Turley, 
appellant,  also  filed  a  special  plea,  setting  up  that 
the  sale  of  said  property  was  in  accordance  with  certain 
authority  given  in  the  collateral  note. 


Mi-  ii  '  ■*  h&d  ©afta-is^S*  -         a  3d 

to  ffiyi?  fSfii   tot  a^ooa  bl&&  "ia  ^eaoqaij;   .'j«.s   uciieyesjo 

.  .    ■^-  -    y-.ii    3i    "to    jSav  awo  tcxsj:  ■      ..    ,  !00,0X# 

;#»0£  -^XXofCxi?  «»/«s«}Sff  ■^^■^Cj..  Accfftf^riip  " , '^a <sqeoC  ^  IX.9S, 

i>ijsa  ban  ^^a^rlomil  i»£sae9«  ii;£)[»aK[«tic  oc  iXsE  .^    ,a  -^X^iraixp 

blvm  finis  ig»X''f»^  '^^  es'so*©  .aJ'aftijftatsli  aii? 
tjBrf*  qu  3Kil.-t>t»a   ,ii9X^  Xaio^qa   ««  b<iltJ  oaXxs   .^mjXXsqqa 
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The  caoe  wae  trieci  before  a  jxury.  Thoy  found 
for  th«  appellee,  and  upon  their  ycrdict  a  Jutlgment  for 
#5,395* U)  nnd   oosts  «••  antered  against  appellant,  Turley* 

It  io  contended  "by  the  appellant  that  the  oourt 
erred  in  pffrmitting  the  appellee  to  £{iTe  In  trridence  an 
alleged  cont»7mporaneou8  oral  promire  by  Turley  to  notify 
appellee  before  selling  thf^  collateral  deposited  to  secure 
payment  of  the  note.   Appellee,  when  caled  as  a  witness, 
testified  that  when  he  signed  the  first  note  he  said  to 
Turley,  "of  course  1  don't  want  to  be  sold  out  in  this 
note."  "If  the  stock  should  depreciate  in  ralue  1  vant 
you  to  notify  me.   I  can  take  \xp   the  note  at  any  time, 
or  I  can  put  up  additional  collateral,  but  I  simply  don*t 
want  to  be  sold  out.   If  you  will  telephone  my   office  the 
matter  will  be  taken  care  of;"  tixat  Turley,  appellant, 
laughed  and  said  "that  was  all  right."   Over  the  objeo* 
tion  of  appellant,  the  lower  court  admitted  that  testi* 
mony.   In  considering  the  competency  of  that  testimony, 
it  soast  be  borne  in  mind  that  the  suit  was  not  upon  the 
note,  the  terns  of  «fhich,  of  course,  cannot  be  Taried 
by  parol,  but  was  a  Buit  for  the  converaion  of  certain 
certificatCB  of  stock.   The  testimony,  therefore,  Imving 
in  mind  the  iSEue  under  the  pleadings,  was  not  offered  to 
prove  that  appellant  did  not  have  a  right  to  bcII  the 
collateral  security,  aoccrding  to  the  tr-ras  of  the  prin- 
cipal note,  but  was  offered  merely  as  part  of  the  history 
of  the  transaction  which  xaltimataly  cxilminatcd  in  the  con- 
version  of  appellee's  property;  and  as  bearing  upon  the 
question  of  good  faith.   The  conversion  proven  was  not 
dependent  upon  a  violation  of  any  promise  by  appellant 
to  appellee  that  ha  would  notify  appellee  before  sala; 


r^K'-  ■:     c-.i  .k^i:lsi.^p^  ijsfs.9:t&iX&st  9di  .shIXIs!«  S'ro^m-f  ft3XI*^§« 

•oet-  -  •  -^  iawlii'*  iiX^e  feet*  ^Sif^aX 

'   bib  #fi3XI&'^f«  JjSftt   »vcTq 
■•alvct  sBJi  •   :5Jti&'»'*voo«   ,-v;.)-.^-is;s9S  JDer^Jf^IXoo 
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it  vaa  the  wrongful  aot  of  th«  appellant  in  mlaappropriai- 

Inc  the  plaintiff's  property. 

It  is  further  contended  by  the  appellant 
that  trover  vill  not  lie  ir  this  CAsa;  that  the  pleadings 
and  the  eTldenoe  ahoiv  t}iet  the  matter  airoee  ex   contractu 
and  not  ex  delicto.   It  eeenB  to  be  the  claim  of  the 
appellant,  Turley,  that  aa  an  employe  of  D.  M.  Bell  & 
Company,  finding  the  eeourlty  acant  and  the  mining  stock 
speculative,  it  wae  decided  "by  the  directors  that  the 
eecurity  ahould  be  cold.   The  evidence  ahovc,  however, 
and  justiflea  the  conclusion  that  Turley,  appellant, 
BOld  the  eertificatee  of  etock  whioh  were  the  collateral, 
not  owing  t,o  any  depreciation  in  the  vp.lue  of  aaid  collat- 
eral, and  not  pursuant  to  any  of  the  terras  of  tr.f^-   cox>« 
tract  of  pledge,  as  set  forth  in  the  prinicpal  note, 
but  for  the  sole  pizrpoee  of  r.getting  the  proceeds  for  the 
benefit  of  D.  M.  Bell  &  Corapany.   The  situation  is   not 
similar  to  that  set  forth  in  the  case  of  Loo?ais.  et  al  v. 
Stave.  72  111.  623.    In  that  caae  the  evidence  showed 
that  collateral  had  been  sold  according  to  the  terns 
of  the  principal  note  and  failed  to  shOTs-  a  valid  agree- 
Btent  for  an  extension  of  tiae;  and  the  court  held  that 
trover  would  not  lie.   In  the  inetunt  case,  appellant 
sold  the  collateral  a  few  days  after  they  were  received, 
and  then  when  the  new  note  was  executed  recited  the  same 
collateral  as  thotigh  they  were  etill  on  hand;  his  theory 
being  that  if  at  any  time  the  collateral  were  needed,  for 
example,  in  case  the  principal  note  were  paid,  ke  could 
£0  out  and  buy  stock  of  the  samo  kind  and  amount.   The 
evidence  entirely  fails  to  show  that  the  sale  of  the 
collateral  was  made  pursuant  to  the  terms  of  the  principal 
net*,  but  it  dees  tend  to  shew  that  the  sale  was  a  pro- 


c/siuq  ton     b«B    .i.:-... 

•Z  i,  - 

Ufa"'-    '  j:i  ^ii'^ 

th»ti^t>iri   o-Z'.-'i^  :  Loo    •JiiJ    ;;i0'3 

■  ftlt/osB  ad  ,&lAq  ft"***  ©jJdK  ij85is:firit^  wfJ-  ©eso  ai   ,»Xq;esa3K> 
etf?      .*m»®ffiC  %;;  ''?i  bt    -iiTtt^   -^.'f^   to  :i[ool9  'ft-cf  iwus  luo  os 
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meditated  mieapproprintlon  of  the  property  of  appellre. 
The  case  of  Frederlok  4  Sons  y^   The  2j:.  9ljl  ^  Bank.  153  111. 
App.  435,  merely  holds  thftt  a  bank  which  receives  property 
from  another  corporation,  with  the  consent  of  all  the  stock- 
holders, and  turns  that  property  into  money,  in  the  roanner 
directed  by  them  unanimously,  ie  not  liable  In  trover. 
Of  course,  the  principle  inyolred  thnre  is  not  applicable 
here.   Turley,  appellant,  of  course,  is  liable  for  his  own 
tort;  when  he  sold  the  collateral  as  he  did,  ho  was  per- 
sonally to  blame  and  responsible  for  the  conTereion  of 
that  property.   That  he  was  en  officer  of  D.  .■;.  Bell  St 
Company,  to  whom  the  principal  note  was  payable,  and  in 
whose  possession  the  collateral  was,  does  not  change  his 
liability. 

As  to  the  evidence  in  support  of  the  verdict 
of  the  jury,  finding  that  ther^  was  a  conversion  by 
Turley,  appellant,  it  1r  not  only  ample,  but  in  many 
ways  it  is  overwhelming. 

Some  objections  are  made  by  Turley,  appellant, 
to  instructions  numbered  two,  five,  twelve  and  eighteen. 
The  instructions,  cotosldered  as  a  series,  presented  to 
the  Jtiry  very  fairly  and  completely  the  principlns  of  law 
Involved,  and  we  do  not  fin(^  any  material  error  therein. 

71ndlag  no  error  in  the  record,  the  Judgment 
is  affirmed. 

AiTIRttED. 
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Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  be(/tin  and  he Ui  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesdau 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  i!7th  dat;  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H  Boygs,  Justice. 

Hon.  Harrg  Highee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY.  Sheriff. 

And  afteramrds,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  o/  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
folloiving: 


Royal L. Hamman.., Admr..-..., 

Appellee 


No.  3 

()cf<iber  Term.  1  })  1  (». 


Illinois Centr?,! Rail  road .C.o,_, 

\...Apx>.el.lant.. 


\ 


...V 


\ 


■■^; 


! 


ERRORTO 
APPEAL  FROM 


Citj^.. 


Kli 


COURT 


East    St. Louis 


ffi)UNTY 


TRIAL  JUDGE 


HON.   ROBERT  H.    FLATOIIGAff 


v^ 


r:.^ 


Terra  J;o.    3.  In  the   A-^mfillnte   Coui"t,  Af;ondp.  ^'o.    7 

y^urth  Tj.  rtrlct . 
October  Terf-.,    3  916. 


.'loyal  1.,   lijvaflan,    Arirrdnistrator  ) 

of   the   cft-'^te   of  Ihilip  .  ,    ..^-v^rM,] 

AopelJlec.  ) 

)      y\T«pt:al   Irr,i;i  the  City 
VPt  )     I. T.'rt   ^f  ■'.r'nt   ^t. Louie. 


llliuoisi  Ctiatral  i.rilw.iy   Cn^nj^any,    ; 
Appellnr.t'  ) 


l-c-  ric!-3. 


A  re- he f  ring  wpj?  cr^J'-ted   in  tVds   cn:?e   •■' t  ti' e  Cctobor 
tcx..,    l-./i5,    of   xnie  court  for  the  renpon   th.- t   '.n  .«   cf  the 
n«3al3tr?   of   tlie   court   felt    tliRt   the   tri.-\l   court  r^ey  have    co ■ - 
luittec   ;-j*   error   in  f/i\inc  ■(•..In.int.iif '  .■'    instruc-^.ion   c'u'i;>lnined 
of   htrein,    tut  u-  an  a  further  exardnrtioii  of   the   foct?  -nd 
invfr^tifr'tion   of   t)ie   riithoritie?   we  hr.\e    coni-l  v.'e-:^    thr.t   the 
pl^^i.'ioill '  g   ing-T.n/ctiou   tonnirined   of  v.iiicii   st-ted    ti.rt   if 
the    jury    bej.ieved   that   x.'.Q   decco&ed    "At   tac    ti::.e   of    the 
injury"  wi's   e^erciring.   cr.it,    etc.,    and  did   ■-rt  vndertolke   to 
deiine  v.hat    -'.ei-ioc    of   'oiiiic  v.'i.-s  covered    by  ti^e    t .  r:  ,    "'.'iii'e 
of    tie    injury"    but   apxjel  lont  ♦  o    in?trL;cti  r^u-.  c  id   define    the 
P&riod   that   ve^;  covered    Ly    t:.d  i=    in:.-tri  ct  ion   pi-:-i    r^'vired   tlie 
jur^-,    in   effect,    th-t   it    covered   not   cnly   tfu.:    t,j.--:e    t}i-t  he 
w«p    ::-tixick-  V;y    the    tr"in    uVit   ir,'t.^edir;t«ly      rior   ticicto,    nnd 
oleo   the  neriod    of   time  v/hiie  he  %t.-o  fi-f proac^. i;,£    tiit    track. 
Thie   v'oe   not   in   any  ranncr   contr-d  ictnry  '■^f    -Inintiff':?   in- 


C^' 


r^h  ,jv.ooD    d*»<!i£.C3rf,'(A    aiiJ    nl  ■    ,5    .Oil'  ms»T 


( 

;    ,  ,;,aii  ;  Xs's^naO  13 ion. I 


■    ft'n^iw^s.&iTSij-  ^fs'-^  fcrfc  lax?    ,  .o^^    ,yjcf.'.a.  ^fii;«x©'X'S>:<.»   ai.-isf  "^ijj^.ai 

,0-1  5.1'.  x:    T'lr-'r     xS.:-i.:'-Ht'»v.:i:<i    t^S'Jl    ntnvt   9±. 
.'    '}i.\S    :y:  t.  i'/4j<>'.c -"•■-,;?   •yr.'r  9i/.  •5.'.  iiiv'  fs.'*" !;  *   '^"'    ^ 
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struct  ion   out  vc.e  merely   eupplcrcentf"  ly,    rmcl  in  cilect  de- 
liatd   the    term  uptd    oy   plaintiti'   in   uitr    in:~  i, ruction,    ruul   ■»  c 
do   not   I'tiievt-    thr.t   the-,   juty   coulfi   ir;vt'   in   my  cu^nji.  r  been 
u  i  r  1  e  I    -.  >y   tl .  i  f    i  n  «  L  ri'.  c  t  i  '.ni . 

/.iticT   filly    cor.Fldtrint'    the   C'-:~q   v,o   rrvc    cr/M-luded 
t'unt  tlie   opinion  Iientoiore   r.id;->ptert  t'y   this   court   and  iiled 
herein   on   t.V.e   17th  dr-y  ol   Anrll,    1S1<",      ■trtef    the   lavj  of 
tuie  cape   c-irrectiy   pnd.   Fpid   opiiiion   ir-   rc-ri.opteu   rjid   or- 
dorefl   to    oe   rc-lilt!d   up   the   orinion  ol    ti.ip   co\irt   in    tliie 
c/'.f?e . 

l%ot    to    be   rtported    in    i'ull. 


cc^ 


aw  its4 


.nii 


?  f    «»-'(:> 


ai  i't;jc  ■)   t;I;'o     io 


.Lai  as.   bai^'i' 


Teiia  ho,    21.  In  the  Apjiexiate   Court  ki^cnd.s.  13.. 

of  ll'linoio,   I'ourtli  ricLrict. 
iiarch   Vc-nri  I'Jld  . 


Hoy  si  1  ,   K-rf.iEi'.an,    AO.  v.inistrator    ^^ 
of    the-    prtn^e    of  J}.i?i-;^   }'■■-]  ■r.r-'ti ,) 

Apr  el '.1  ec  ,       ) 

)      /ir.Tifni    fror   the  City  Court 

) 

}      oj    <r-pt    :.t.:.ou J-:.-,    IJl'lnois, 
i-llinoip   Central  Tirilvnacl  ) 

C  cm  1^1  any ,  ) 

Anncli^nt       ) 


Judgment   v^xp    olDttiinc;:!   a[..j.ir.jrt   t:;f;   f.;f!l'cn''..'!,nt   in    the 
trial   'ocloyr  for   tho   p-woi^nt  of  fovv   thn\\rr.r\d  c5ol J -lis?,    vbich 
it    oeoj^p    to   reverrc-   'by   thie'   ryreal.      T}.ic   crr.-c    \'^.?   before   t.'-;,i3 
Court   '^t    the  .Inroh   *.crfli  X 9,1.4    -^n    !?ubetT.ti -l  ly   the    enwe  f   ct;-' 
as   'Me   dir-clopc-d   ^iy    thie   recrd,    prf.    nt   tart  t  l-;i;e    the   jvid(;- 
laent  'frr:?   reverncd    for  orrnr   in   ir. '.rtviicti -r.r:.      Thrt    opinion 
vmB   not   reported    in    fi'll,    ciUy   rir:    n    ftr-ot   thcrr-of   riven   in 
the   renort<^,    "o   tV.-t   it  Tdll    \-c   ncn£rr';-,ry   f-^r   •  ■■  ?    to  ^o   fully 
into   tiic  •••x-testio.ne  :c^.<le  upon    th.i«  recor'l. 

("Ti    the   f?^nh   '<f  Ju3y   lOi:';,    .:}-ilin   •  .    Il-'V;  ;an  v^nn 
hilTcC   by   one   of  def'-'nc'ir.t*  s   trains  -^t  p.  hifhv.'.?y  cros^ping 
icnowu  a&   tJrje  Chartr'".nd   Crv-r-in/r    on  whr^t    io   calTe-.l   the  yelling 
JTjririfes   ro;^d   ■■^r  rveaue   near   the    soi;thv/fj-.tern   la?  itv-   !^f   the 
city   of  ::.aE?t   :)t,    ?oni£'.      At   thi^  -Irec;    o.r  ■  eiJ.?'r  1 '  r    .i-iiroad 
consiets   '-^f  thrre    tr?cV,<-    i ?:t ^r.aiv ;;    r.rTrly  nort}:    ^nd   pouth, 
and   f>re   loc-'ted   ahiut   tViirty   f&et   a^art.      The   east   trrck  ie 
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'■J  rr ,?  '.VT^  - 


nL}   rrC 


called  the   Inbotind  Vr.-.ci>,    t]ie    second   the     utlound   Tr^.c^  nnA 
the   third   the   xrrd  Trr:c;k,      A  pa.iv  ol    pcnlec   it   located  upon 
tiie   \Bru    txTick    rnd   i\t    'i    ci;-tr.  ucc    '"il   r.\rv.t    Ihrc.    /.undred   and 
lifty  fi'^'t    .o-i\it}i   oi'    tV:»-;   Chartrand   ''  vnvrxnf^,.      'inc   IrlJinc 
'.vria{.:p   iiif.hY/fxy    cTDrecp    thepe    tr.ol-.o   "^xt   -in   a^v  1  o    r,f  n.^out 
tv/Gnty-ii\e   or   thirty   dei^reeo,    the  hi,  hv.'ay   excendin,:   ncn.rly 
norlile•^t•t   niid   f<outi;Y/e5:t.      '-'hr   tracks   nr*.    clev^^ed   at   i'rotr, 
lour   to   six  icet   nt   ti-e    joint  vjiorc   t'ii?  hi^hwriy  cr'ippes 
Uiefi,    pnd    tiiC   canter   of    t-he  hijJrA'ay    in   t.r^-'^ed    in    ;.uch   •■ 
lii-inner   ris   to  ;.;m1cc    an   ao-roaor!    to   tierc    tr-icrp. 

vn   Uie   day  in   cutt-. tior    the  deceaecd,      ''iiir'  if^mr.ian 
end   a  jv.r,    Ahhyt  had   bei^n   Gngf\£ed   pt  v.-orh   in   a   ;  i.ftld  ncpr   this 
crossing,    and,    it   beinj-r   the  noon  hour,   hrd    cer  :-ed     ork   rnd 
"•ere  T'Vf:pn.\ing   to   tat    their   6in'  er,    rnd   for   r^-.c    c-urc   vinder- 
took  to  croESS  n-;-.el3  ont '  p   trr^olce.      A  ?hcrt   tii^^e  bclore   the 
decfcfir'td   ;.:nd  .r.   Ahhot  undertoolf   io  crop;?   the    ■". rn c}: r ,    the 
E.ppi>lln;it' p   f.<erv«nuB  pRfr.»cd  ?<lonL-  this  Y;^rd    trr^oh  yith  f.n 
fcntii'G  fioint;  up    to    the    t-cnltg  for   tl'ie  t'^'n  oije   oi   wei^jiing 
pcve    Cc^ra.    '.'ho   cn,„;i'^'t'   ^'''c   on    the    soutji   end   of   t/c   cirn,    and 
afttsr  wtitvhing    tiiv^ia,    tiAt;   engine  pushed    the   lour  cry    o;^'Ci:  to 
the   iiortii  rutd   tow'Td  Chartraiid  Crooeint;,    t.-.c    cn/i:>e   being   in 
tlie   re^r   of    -he   c-rg,    and  vv.v   runnin;;.   n.t   the   r   to   oi   iroiu 
four   to   fix  jiiic!.?  an  hour.      At  txii?    ul;r>,e   ni-oth^rr    train  v/?.s 
paysinii   alonti    ti^iC   In'.-oui'id    tr   ok   {;  oint,   in   zue   ?•■>., e  dix'^ction, 
to>7P\rd   tiiG   jiort;:,    ;xt   the  rato   of  auout  iiftec.i    t.iliii.'  yex  hour, 
and  consieted   of   quite   a  nwrflher   of   crvrs   .unxiw,    ■■.   tr"in   of 
coneiderai^le  le]i<:tn.      Jui't    oeiorc;   the   eiigins  -  ith  tne   four 
care   re;;ched  Ch^'.rtrand  Crosjring    the  deceircd   --^nd   ..v/bot  vpl.ked 
U  .on    tVie    Yard    tr"rk    ar.narc-.ntlv    e>■e^cr>c■^^,■^    jr\    -BTQ+f- ViH  nrr    tVe    +rnln 
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that  -ras  paeeing   on   tV.c   Inb-^und   track,    pnd   rhile   they  r-ere 
U'on   the  Yaxd    -Lracl:,    the   iront  cnr  oi    the  tr?-iin  uncn   tii^-'t 
tr.-^ck   struct:    then  Biid   killt.'l    ther'i. 

The   decl -'.r.-'ticn   cc^oir'ti-   ol    ti::ctfc   counts.      The 
lirpt   one,    rittr    nhc   i"or:.'.fO    r-rrt,    cl.ori  ff?:     ">-nd   vh.ile    tiie 
i^'-id   :hilip   }>..rr;an,    vlth   nil    Oup   cpi-r   rod    crution,    wr  s    then 
v'plkinf-;    pcrr>cr'   the    c^ld    rriHrof.d   .r.t   the    pr  id   crossing  unon 
the    pv.id  rvh.l  jf?  /ptreft,    ^hf    dd'enflant    t»en   rr):?    there,  .'ij'y  i>.9 
Pt^id    t-.crv9r.'.t c,  *T0  c-Trle??l.y   ^nd  ii?;prcperly  urove   »-s'id    "snn.f.ed 
the   ppid   Joe  motive   e -j- inf-   ■••.-d    trrin   t}'!'-^t    by   "nd    thr  a-gh   the 
nej-lifent   nnd    i:fir>roy?er  CvTnouct    nf   the   delt-nd'^'it,    by   its    Fcr- 
V'lnte   in   thoir  heh^lf,    the    rr^irt    locoactive   ".ji/ir.e   v.-n.?   tlifn 
nnd    there  puv?hing'   rr'id   tr-^in   oi    e.-  it  hack   in  front   oi   said 
l-jcotiotive   cmriue    on   one   of   it?    er.lC.    svritcV:  tr:  eke,    and   did 
not  hf've   any   fing-man  at   p-^io.   cropping.,  or  p.ny   pwitchuMn   or 
brRkera-'^ai  on   the   ivort  car  oX   i-nid   tr-riin;    the    (??;  id   loconiotive 
en^.ine   nnd   trcin   then  nnf}    th.ere   vpxx   snd    str\-c>    the    isnid 
Philip  hpnaian   on   rnd   rhout  1  ie  hesd   f.-,d   hcdy   -.ith  tl^-fat   force 
r-ud  yio'iex'cc ,    etc." 

iiic    r-iccor.d    covmt,    in    ndditi':^n    to    tl.e    rl]e;-tion8 
of   the   fir^-t   cov-.t,    cii!^rre<?   the  cleferd'^rit   '.'ith    Ravine  i'riled 
to   rinr   th.e  h£}l    cr    olnvi   the    Vv-i?;»tlc  upon   np^-r^nchint;    paid 
crcssinc,    a.?   rcri'ired  hy   rtptute. 

The   third   count,    -rltc-r   cetxin^v  forth   the   f^-cts   euh- 
rt.i-tjfjlly  as   alleged    in    the    fi.-r'X   cnrnt   ■^f    t..'.;   decXarntion, 
svprp   t'ne    e,ri5;t?nc2    of   fjn   ordinance    in   th?    city   of  .;:f<.et 
ot,    Icuii--    reqr.iTinr    tlir^t    V\e.    ofcll    'jn    r"  locor.c  -  iva    p    ^-ll    he 
rim  c-ntinuously   v.hi.le   ron-.inc   ritv..in    paid    cit    ,    rnd   -^lleties 
n   fsiiuTp   tr>    rlnr    t'""'   '■>*1 1    o  -    i"   re"r'i"-d   ^y   '■"i'^    r^rrin^nc*. 
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The  defendant   liled   n   vlo?    of   not  fjuj.lty. 

';he   cnufC   was  heard   hy  n    jury   and  n.   verdict   rnd 
ju0.i.ricnt   rendered   jor  r-v.cl'.'er    in   t'lo   r^Tiou-.t    ■'f   four   thoim- 
«nd  doll-^PB. 

rv.e    :..ir?t  -"oint  v.iT.ef'-   ^^f  errnr  rnd   '>r<'.t'ed  ijy   Tnpel- 
lant   ig   Uwt   t'riG  riet.ii^.erce   cl^fiTr^.ed   in   -Ihe    iirf?t   count   of 
the   c'eclarfition   i?   not   that    oi'  cfr3epp   -L.-.d   i.r.ropei    driving 
find  ir.anaijlni;    the   eni  inc   nnd    train,    out    it   ir    th   t    rf  --juojiing 
the   train  of   CTir:?   over   t})e   cr-^eciuf,  without   -    i'ln.ynrn  rat   the 
crosoint   «nd  witl'out  Jinving   a   !:-i"wAtchr:ir?n   or  hr-''keaen  on  the 
front   cr>r   of   ti:e    trnin,    rnd   co.'Cludeci    oy    ^ti^z-inti    thiAt   there 
i?  no   Jnv;   or  ordinance   rcquxing   a   ficfnnn  nt   thii?   crossing 
or  a   eviitchr-an   or  brpJrtnan    to   ride   en   the  froi-^t  end   of  the 
cut.  of   c?T5'   traveling   an  broad   d?y?.if:ht,    nnd    th;  t    the   rllega- 
ticne   r>re  Jiot   sn^ fficatnt  to    s?un'ort  r-   ^adfatent.   '.. e  do  not 
hcOicve    th'^t  this"  decl  .'?.ration   ir    ri'hifct   to   •f^e    criticijsm 
offered.      It   E-cs.ra!?    to  vx-   th-t    tVie    f-fir   inter^'rctation   cf 
the   dec  i  a  ration  ie   t.firt  the  defendcnt,    by  itp    cervfint^?,    iai- 
proper3y  rnd   c^rleeeay   cr'^vc    wnd  rr-n^t-.td    the    r'e.id   loco^jotive 
entinc   rnd    -err.  ir    in    thip,    thf  t    the    rr?id    "J  oco;;-.otive    cnj,  ine 
Y.ne   tiTxn   and    t'nere   :  uehing    raid   ^rr'in  of  cpr-::-   in   front   of 
the   Fnid   lrco;i;otive    t:.-i.,ine    on   one   ci    its?    i'aih    :.v.itch   tracks 
and  did  not  .:f».ve  rny   flp^xpn  rt   f£i.id  cr-ippin*.-,   nor  iny 
CY.itcl'n'rn    c.r  l^xnkGd.en   on    the   Ircrt   osr   of    t-rid    irain,    and 
ti'ii't   a.ll    of  theoe    e]  eccr-l  r    m:e   ui:itt:d   ir;   tr.f    count   rs  c  on- 
Ftitv..tin£  uefclie-tnce,    -idch  ve   -re    inc]irec3   to   t}iink  unaer 
the   circtuLptf.ncee   v.ohjc'   ccirtitute   .■•.ti.;li^. cnee   end  wuild   he 
eufAicie.it    to    euj-tein  a  jud,  ricnt,    eoneci:-Xjy   :'fter   verdict. 
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It   if!   atxt   nrtiuec:    tnat    tlie   ch;irt.;:e    of  nef.lii-.enct'    ie 
not   ru  stained    by    the   evi'-^ence.      '.'.'here    ip   ro   dirrutc    but   the 
trnin   ol  en  re   vme   bfcln.'i,   run    v-itJn.   the   fn;  jre    In    thr    rcrr   nf 
theai,    uiiC    tJ     t    t}i.ere   v/np  /lo    br'tkcupn  upnn   Ihe   r^  '^r   '.•"r,    or 
v;?:  tci;n;<"\n    rit    tine   croepii'H-,    to    ,;-up.td    r</ n.iJint   ijop  E;ib?i.e    r.ccidente; 
nnd  v;hilf;    it    ij>   true,    np   counr=e].    sn/r,    ti>ftre    ip    ro   1  n.vr 
priecif ic.'illy   i-coi.irinf,   r    brakenvm   to  "fc  upon    rriiS   cr   or  a 
tfP.tci'.xuLn  at    f-M-.if;,   oro»?.'inr  ,    vf^t   the<-e   vx-e    xpc^s   to    'we    token 
into   c -•;.•;  rid  era  lion  by   the   jury   ^dth   n'il    of   -fhe    cth.cr   evi- 
dence  in  ottf.  jn  Inin":   whether   or    liot,    unf'',£r   tl^e    ciroiin?!t?.nocp, 
the   engine   snd    c  rp   were    bei.a^   driven    rictllj^c  rvtly   'nc".   c-re- 
ie Pf ly . 

Tne   re.v.aininf.;   cnuntf."   of    tl;e  (UcliTf^tion   ch?>rf:e   the 
ne-t^iitence   lo  cf!r.9ir-t   ol   fe.iJvi.rc   tc   rinp    the   V.All  r?  y:r.ivided 
cy   the    statute   ,i.nr*.   tiie   ordinaricef"*  ol   pp.ia   oit.y,    Fuict   it  iet 
incirtcd  thr.t   tae    fvioeuce   does  -';ot   eviirort   liic   nllet^'tione 
contained   in   these   count;?.      ^h^xe  vrr,^?  c.on^irU^-cnhle   C'-yailict 
in  tiit    c-vidciice   r.c-   to  v/httuei-    .>r    ';ot    the  'bel],    v/re-  'oeinc   rung; 
tiie   iircKp-jn   and    engineer  Vir.vir.i:;;   ti-.- tifi^a    lor   ..t^r.fllcut 
eta  ted   t}iat   the   bell    v-ae   runt,    v.xale   three  Y/it/.-it-vce    ,    •;  ohn 
heliamy,    Jerome  .u??ell    ?.nO    Cl-erXc?  .■od^'e,    viio  were    stand- 
ing;  C-loee    i^y   a.-'d   in   O-  petition    to  rn.----:r    t'ae   bv;!!    ilrit,    tv  i?tify 
tJint   they   did  net   he^r   it   rin^:,    ;5.nd   John      ell -My   f-t"  tec    th.-it 
he  V'o.G  Y'ithin   o.bout   eiflity   I'eet   of   v'le   locO':i.v'.i\e   n/ui    vn.s 
looki)''.'    ?it    it    '->il    the    tin^e,    tixio    fii^t  be  i'.'^ -ri   no    b€]l    rin{;-, 
and    r-t  Hnotli,er   fi'-ce    t^y?   t^ie   bell    'id    r  r>t   •'^inri.      'I'-.o    con- 
ilict    of   -lihG   tt- t'timony  ••'ith   relcr'.'nce   to    "he   rir\e,in£   cf    the 
beil    wjp   ve  iy   stigrri,    nnd   the   .jnry's   onvortMy-itiy   to    ocr-srve 

tneepcB   y'liic    tc^ti^^vin^',,  v^"•!ul<';,   certainly  r\ol:(--.    t'.ci  much 


^V.  r-     —'  *■  • 


<  i 


.i  %<>  fft' 


■.^     '-■■rnn.'-.f   t''''**"-**®'^ 


better  ju<ii.ep   of   v/t'O   v.-?    tellint;   the   truth  atout  'w>il3  matter 
than  ^ve   con    l^t   from   tho   r.cre    rendinc    of   t}Le    record. 

It    in  next    inrirtfu    tr-.t    tie    oeceareo   wp   t-uilty 
ct   c  nr.tiiiiutnry  nefjlif.encc   hecrt'jpe   tV.c    trrin    ai    ct"  v/dp    no 
eifVf'.teu   that  i-e   ca.l'.!    Ly   lookint:,  }'.?<v6    fefn   it   f'T-r.-j-i^Moliine 
and   avoided   the   d'::n£;pr.      >.Idi«.    it    •■'.rpopr!?   t'afit   t}ie   uGCcfged 
coulfi   I'y   Inokirifc;  usve    oec-n   the    crsin   a-p-prortctini     -virt  nrobp.- 
■faly   ,?,  voided    tiic  diin{,er<    yet   tne  ci  rcw-i  •tc  nee   oi'   ?    trnin 
runiiint,   Ufjoa    liiO   li\v,Q\m    urack   ^  t    the    sa)..e   ti.f:,    rmich.  a^:- 
pep.rt'   Iroiu   the    evidence    to   have    been  jittr;.ctirit    the    atten- 
tion  oi"   ap^-ellee;    Pud    thu    lurther  c;ircv;iipt''.)ice    oi    hie 
irtwellni:   at    sucn   an   nii(,j  t    tJ-i-.t  hie    urclc  v;r?r   ncnrly  tovrrd 
this  '^pp roach iii(.\   train;    tr^vt   it  PLjyjTon.chcd   30   ■loirelepsly, 
f5.nd    t:u;.\t  jie    Vira   the   rii,ht   to  aerume    ti -t    en^ve  v.'r-minf  vould 
ofe  {_:i'vfn   o:'   the-  ?pproech  to   tlie   crof?:;iM;. ,    v.ere    -ll  nntter^?   to 
DG    considered   by    the   jury  as   circi.ir»"trnG<r  g   Irov;;  v/iiich   the 
jU3-y  nii.ht   e;.c;uf'e   the  prrty  ir-'fi    Iccl'i.i,     or   '.'  i'-lening. 

llie  tovvtr-   J  ay  dov,ii   the   doctrine    "thpt   n    f'rilurf; 
to   Ico'c  or   3i;i'lcr,    erT>ecia.l3y  ^■>\erc   it   .-iliirr lively  r^pe're 
that   lookinji    or   lisccaini:  :ri^ht  hove   orssbled    t'X-    :r-rty  eT- 
poced    to   injurj'    to    st'e   the    t.r'"-iA   "nd    t/.-ue   ;:voic    bi. in;;    in- 
jured,   13    cviceucii    tend  in;;    to    rhov;   nef,li(,f?nct: ,    hut    is    f';ot 
c  li^clueive   evjaence,    00    thn-L   a  c}ir::ct,o   o^.'  rie^,.',  i,  .-nco   can    be 
predicrLed   u-.)Oiii    '.nen   ar   ?  r.i'^ttcr   oi'   Ity^.''    """''.'iio    ..''y  hcc 
vsriouc  i.-i.odifyijvg.  circuLir'toixcet'   e.-ouriru-    tlie   narty   fTr-.o   3ook- 
iiif,   or   liPtenint,    and    xv.,.,t    ijcint^   tV:e    c-Ke,     tlie     .(cre    f';ilure 
to   jook   or   Jit-ten   con  r.ot,    nr   n    ]  e,',:    1  cm.cj  u?ion,    Vit?  ura- 
rio\*nced   ne.t:;!  i(.  er.ce  -per    sc  .  •'   Oi.i.    „   h.    v, .    .-n  ih;  ond  (.'Or.;',pny 
VP.    TiurjTfnvy,    )  9.9    lil.    J.32:     ..inn   V5? .    C.    C.    i".    0..   3t,    7  ,    ■..'•^,Co, 
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239   III,    13S.    -^o   tV'fit   as  T?e   rend   tiie  deci-ions?   ol    the    'iuprcme 
Court  under   i;ucli   circi'jn^'t.tince/ ,    it    is   a   iiusFtlon   ior   the*   jury 
to   iietnr*aine  v.Victlier    or  not    tjie   deceased  vvap    in   the   exercise 
Ox    due   Core    for   ais   own    erufet./,    r>/id   the    juiv   ji'  viru;   c- en   in- 
structed   tiivit   if    t.iiB   deoeni'iid  w-irj  not   J.n    tne   e:'orci??e   '^f   due. 
CRie    J' '.■>!•  ^iip   cvm   i;.-'.ietj,    thox   it  /ax-;  ft   linC    the   defendr>nt  not 
f;u..  Ity.      >e  Hiu -t   assume    tJint   tiie    ,;ury   believed    ti'-t  ujider  all 
the   circi  aptarvcer    the  decc.ped  \;r.e    not   i.wa:ity   oi    c>vitril'U- 
tory   ne;^,l  iftnct , 

j.t    i."  nf-r'  t    iriPioteci    th-it   tJae   ir.vrt   erred   in    ■iving 
the  T)3r?iritiif' r-   instruction,    vihicli   ia   nr^   ir.'-l'^-v.-v:    """Yie  Court 
inPtructfr.    the   jury    that    if  ynu    fceJ.ie-ve    frorr;   -Ml    tiui    evidence 
in  thie  cppe   tr..:- 1   the  d;u;eaFed  at   th*;   ti'-e    of   tvu-    injury  vfis 
ti?Lei  cisinf,    the   decree   of   c^re   tlir-.t    rn   orUivrcy    ^rudent  xiex- 
eon  would  hiive   ercrnised  under  li^c   oiicnj.  r^t'-inocs;    rnd   if  you 
■believe   Iror;  ti;s   evidence   that   tiie    j-ervantis   of    i-^e   dei'end-int 
vuere  guilty   of  n.i;^.iite:ncc   c.e   Oiar-ed   in   tin.     /InintiiT'r 
aeclar.ation,    oi-  ruiy  count  thercot,    ?ind  ns  /i-rerult   oi    such 
net.lic;eace-  t)!.e  oece-'^red  -■ .;-    injured,    t'.-.ev.  y.-^u    ;--ji'.^u)d    find 
tlie  deiend-^,  lit   /-uilty,    ;?n6.   nr>rc.''S  r.3p,intifi '  r   dD.if^r.ee  rt    n;ich 
eura  as  you    believe   I'ron^  the   evidence    t.Lc;    •■.■idr>v.   fnd   next    cf 
kin'    Lave    suf:-tained    by   leF-pnn   of   the   o,;rth    cf   tj.e    rriid   de- 
Cecred,    if  nny . " 

Tlio   firf^t   ■-bjecti'^n  nrfed   i  i?   th^'t    thi?    ijirtrnctinn 
Units;    the   exercise    of  dvie    c.-re    to    the   ti'^-ie   rf   Vc    injury   nnd 
oitee    soae   mutlioi-iticr.  \/r.icl.   V^old    thr  t  under    rcr:c    circ).r  f7t"nce' 
it   if  neceF?nry   t-.    include    in   the    in^trac  ti^n   %),(    'd    e   r-rior 
to,    sp  v.'c:ll   n«   Vnc-    •  ime   cf   tho    injury,    nnd    -.c   :;  ;.c -itjiize    th^t 
•^■Kf.    fj,«^^^-~.-,    '^^-j-'j-'^    nnr»    f^.iP    •■' ->:■—♦;    ^ir-:    fT---.-pnt'!7  ^-^■'■i    -^^--t 


under  certain  circurnat.-jricfce   it   is   proper  und   t-vfc.n   accese.  ry 
to   instruct   the  jury   t-^'^t    it   it<   riecesucry    to   rt'riuirt;    the 
e^erclFe    "f    ruch   c-'ire   ^''''lor    to,    ai   v/eli   n.c   at    t-e    tiiae   of 
tlie    in.jury;    ^nit   ovfea   ii'    tr  n  t    r'l'l  e   v;ere   f'^.-lio-i^!)  c   in   t'^i« 
CBPo,    it    if?    fulily   co.-i  ,iieri   -vith   v!  en   «^t:. -.ella/it' v;    t'iirf'    ?'nd  . 
fourtJi    ini-tr'.ictlone   are   r<.r'd   in  connectirsn   v-ith   Tnoell  ec '  5 
instruction.      Ar-.sllnnt '  «3i    third   iri'struct iin    tei  1  a    the   jury 
thnt  'bt.ioro   the  ■'•plaintiff  coul.d    recover    it    nui't   'O'V    ?h'>v'n 
"that   tiie   df.ceo''ed   vrf=,    ;-it    Uie    li?ne    t.'ie   tr-tln    ?trf.c]c  hin. 
«(ul   iL-ii'^eaiRttly  prior   tnerot-i,    doing  'ill   t  iat  u  lantvars-oly 
csutioue    -jsr^ron  v.ouid   ao   under  the   circunjiwt-  re;- :-    to    ftrotcct 
iiirieeli   iiora    t•^:rious    Injury   or  df^th."      T-::o   ionrtai   iJip-'-r'JC- 
tion  acvipes  tJxe  jui'y   t/:rit   j.i    th'jy   believe   f r  ,■> i  the   evidence 
thfit   orciviary  c-vre   required  >iini   to  looli   ''.•(.-lox'ft    ptop -dng  uvion 
the    tr  :cl(.    "ana    if   t/ic;   jury   telicvt;   Irorr.   tho   t vi  'ertce    tlor.t    U'le 
Ei-.id   decea5?ed   did  not    to  1oc>   to   accertsi.n   tij/j   ".n-tofich   of 
enid    train,    and   thnt  lie   v,ns    oirucl:   -"'nd  Vdlitd   in   0 -r, sequence 
arid  tecfiii?e    rf   cnch   fr-ilvire,    i'c'  he   did    v^o  f'nl    to   1  oolr   'r;:'! 
orcert^in   In    ?\:ch   cy?t:,    the    .  .-jurt   .in^'tr';,ctp    t';e   ;]vry  to    find 
the   dei'endont   rot   ;,uilty,  '      '^hei.'e    u.nfi.n,'ctioni:     -re   not  covi- 
trndictory    -.'i    thg  pinii.  ti^'i' 3    inexnic  tioa,    V.ut    oi      ly  cx- 
rlarif.torv,    and  v-e   thiiik,    rc-iijeuy  'iny  <Ae:toct  th-t  'i-^y  lirve   been 
contained   in  7lr,intili  '  n    inetructicn. 

■j'-'.e    recond   objt:ctioii  urf-.-ed   i  ■;■   t. .--.■!"    t;.t>   j  in't   count 
ol'   the   dec  iQr:-.tion  wat?   f^ot   ti/fi  iciont   uy.'On  vhlcli    i:.o    un.ee   a 
verdict.   Trip  1:3 s  been  .Aif?,'-.ot'ed   ni    iry   our  OTn-ent'-  iv- ?n   thrt 
queption   in   ?.   former  part   of    thi  y   oyiaioa. 

The   third    ohj  i-cti  on   i ;?   tf -t   it   dc^'r   ^^  t   li-iit    th.e 
rt"'vfrr   to  -ccurjir»Ty   7o?ii    to   \vif;.o'V7,      The    lr-n;.UB£;c    ';f   the   in- 
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widow  rnd   ncyt    nf   k5.n    !.;ive    L'V'i-t.r-.liAC-d    oy    cijr.;-'on    -^f    the    t^uoth 
ol    oaid  deceaotsd,    i*     iny.  "      j  t   if?    contenoot'    tii-t    L-is  yhare 
oi    tiiC    inrtrvctiovi  •"■'f-   c -ndxivire.il   !>nd  ;  (ic    1,0    i.f    crrr'nccue    In 
v.iie  c.-.pcf  Ox  ^■n;i;iovt>:n.  v?.   ■■':.   i-      ...      .    .Coi.  ;fiiiy,   ric;<l  i.3.i.6iv, 
snd   al.«o   in    thr,    onc-r    of    l.    t' .    :  .    '  .    Cor-.r  •■;:.y   \'o,    v"f.:i.'i-,Gn ,    221 
IIJ..    4s*.      v.e  hnvc    exfi'^inec    then,    cvptp   snti    ^inC    tji^;.!   ti-.e 
insjtructicrit?   nre   not   f.j.ike;    thj^t   the    inptriifition   ia   the    cpces 
relcrred   to  v/'-e  f.e   foil  eve:    "/.rid   in  ^'loint,,   eo  you   -^ay  talce 
into  c- on?  id  err  t  ion    '.he  '  ecv  nif.-.r,y  ir.Jniy   ■!  ■  ruii  ti.'i,^    to   U^.e 
v/idov?  p.nd   nert.    ol'  I'.in,    ix    fro-    the    fviic/ice   ^'ou    ':'e'',  Itrvo    there 
iri    n    vidr''^^'  ^nrl    nert    '^1'   >:ir,    nnd    ti  "'■>":    ^licy  hi'.ve    -ui  .u?ruC.    ne« 
cvninvy   injury   or   jof?p   m    .■^crn\>.nt    of   tr-r    -  •■■■;,i.h    -.f    the    said 
Aufj\iPt    ►^rl'trTiiot,    rnd   f;.vvf:    to    Die  r>3-'.ini;  i:':!    -•■uc''i    n    cvui  £D    in 
your   .^ud^r.ont  vrill    f'lrl^'    comrer.E?  le   t'^r-^   ",'ido-v  'no    next    :: f 
kin  for   v.^uch  •  ecur'i.'-'.ry   itijiay     'r   Icor:,    not    t'i    .j^ceed  Ito':'.'- 
ever,    tiie   rirriOunt    cued   for   in    ti.i':    cf?j>c."      Ihe   tov..rt   isi   con- 
fvtruinG   thir-   irif  xn-.c  ti  na   e-id    t;..- t    "-^--..cli.     n    ii;;-;.rv.c  U  en   did 
not   litit    the    jury    to    the   nctxial   -icooiii'"  ry  <r:T.:i;  .t;   su:.-tn.i.ned, 
n.p   e-Ftn ': '■  1  ?hed   by   the    tvvidcncc,    Vn't   Icit   lijcvi   '.loc    to   t.,i"ve 
puch  fjujTi  ar,    in   their   O'-irtion    tI    r::.{_iit   <'t   ^  ro   .^,    ■..■-v..lci    iully 
coiiipcns^ite   t^ie  v.ido""  r'ud  next   ot  /-•iri    for  tic      ccu.i^ry    in- 
jury ox   Inss.''     It  v.ill     :t   o'o-rerved  that   f ■  c    in:. traction    -.ere 
eou^--ht    to   be    critic  ifted   li;.0-t«    tA^c  d'''-:;-'',:"^'^    t-'    :r\c\i  •'-•;•   're 
ehc>"n   \iy   the   evidence    nrid   t,i    £.'uc]i  t'   t!io  '.7id  v,v   "ir    .■Le:^t    rf 
kin  hpve   piu'^t*' incd  by   re^pon   ".•57    iv^;;   ''Gpth  ox    f  9    »-•  i'3    >'u" 
cenoGd.      In    the   o^iipf    of  '.waldron    i^t   r'T.    vf .    ^  ri.:.cio-v,     tlie 
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eri.ys:    "It   nhouJfl  lirvt   been   .-uoix  'AhuSi^.i^B   i-n-   f)i<.  ..-Mi    inr^tfined 
and   not  J.rv<-    tj,i"vtx'i    Lu    Liiv;    jury    .^i.c   v,J.dii   .1  'o  a  Lade    n  i.    arjivinp 
her   BXich  dn;ir(;t.f>   '.rr-    tiicy  i.'.ii:l.'.l   <  eeiii   tjhe   \.-  f   crititl^ci    to." 
In   Uie   cage   o'f  lllinoif?  'i'ci"niir.»I     -sJlro'vu  t'o'i^ny  "v;.'. 
ihoinyjroji,    21''  13.1.    '; '  € ,    ;•  n   iiii'tro.cti'.i'.  wrp    ptf'l?».lne6    v/iich 
v?ive   in   Uie   icllo^.int,   IciuUtfcc:-    "j.i.e   Jury  vili]    jind   the 
dcl'enclr.'nl   i,ui  3  ty  fvid  appenc   tV.e    -Ic-.i^it  jj'i' e   6  ?^;-.=\  '..?•,    ii    pny, 
in    a'cli  wrj^ount  nt-   thc-.y  -.."^y  '  VcJ  iccve,    j>'o&  ?  --^ r ?••>:■  nnocr.^'^.ce 
of   tilt    c\  ifJenc;.,    liC  has=    e.-r.'t'i  J red.  "      .  c-   eel  j  eve    t.i"T    the 
inEti-i;ct,ion  ;.,ivcii  i^   thir   c-ieo    liiite    tiie  d p ';'■•" f.ff/   t.c   ih-it 
suptsinec'   by   the   viid->Y'  vad  nfi.:l    or   kin   nrio    r- ^^    ;•>-■:•  .ti   by   the 
evidor.ce,    -^.r.a   tii.-.,t    it    if:,  not    r'uVj.,.:c. t    to   ^i.e    citixcifna   oi'- 
fered   by    a^)  >ci3.'':at. 

'X'l.ifc-   act   ol.ijt.ction  ur^.co.    i ;/   tV^e   iti'otij.j    to    vivo   an 
ini:fta"'i.:c;tion   o^rexod    cu   btbt:!!    .ri    the   a,jy,ioli-%Ji{:.    'tUwi-ns    tho 
to'urt    uo   f.uvieo    tiic   Jury    tut't,    ;■  e   a   .nrilttr    ."J    io'.  ,     chere 
v;ac=   no  duty  rtivtint:   uocn    tut.   -ieiend^iit   to    ..r<-ve   >v    r?-,.i  tclu-ian 
cr  ■bi'r..Ico.inn   on   tLc-   I'i'ont  c ?!-r  vrjiiie   r-V;  roaohir.4,    f-.    -.uVMic 
ciOG-fiiiC.       ■<-   <-i'j  -"lot   tfiink    Lhc  i.  nui't   erred    in    -  tfiifinj^L-   to  ^ive 
this   iuotructiaji,    ^^   it  vin:   not   \/itl.in   t.;;-:;    •■ro\'.l::ce   oi'  the 
Caiii-t   to    su'jy,    ns   B.  !,:.■:•  Iter   of   ■'.nv',    tjiat   it  v/;-.p    t.ir  vv-io   not 
neccconry   to  Jnj^ve  a   crnkfer4:?.n  in-ioii  the  crx-;    fl-ii*'  y/r-r-  ?>.  cv.cp- 
tinn   for   the  Jury  in  dcttiTiinitii;;  v,ht.thcr   '^r    •'^l,    v.^dex  r.ll    ^f 
the   evidence   and   circu:  rt-nce!.- ,    n\:.c.)-  ^jt* c.vtio..    ■■•;ov!i':i    n.-^ve 
b  e  I.  n   t  .il.  t;  n    by   th  e   a.^  1  ■  c:  1 1  ;•!  n  t . 

it    ie   next  uL.cd   tii'^t   ths   '^nu.rt    ...*rea   x,,    ;;dinitcing 
the   ordirif-.nces   cI   th.e   city  of    >-:-t    ,.t,      ,-.iii;?   .1-;    . v i •  i. ».■.'; t:e. 
It  f>.:>i:'i;ar5    ^'r?/..   ti.e    ^ca'k    r.i    nxM^-i^uc&s   ox'j.c^eci    t.^.  t   it  v;-ie 
t.iiV,]  i«».Vi€id    in   r>r>n\  iiycm  by   the   ;-' ut;  nrity    -ji    cue   i-ity  Council 


of  tlie  City  of  Laet    ^t,   '.  ouio,    -jid    thie   bcinf   true,    It  he- 
cajDt    atlrnie??!'.'.!  e  under    the    ntntute. 

The   next   objection  ur/.ffl    ip  th;;  t  tao    vorujct   ie 
uxcfpoive.      Vne    cftee  'i-.r.'c    Dten  tv/ico    triec'    uoirre   n    Jury,    njid 
ef.cli   tiHifc   a  veriilict   ri    four   thiusj'Ad   '.'ol^rvo  was   re/idercu   in 
frvcr   of    the   nl-i^i'tii'I   and    ;ir.  iriivtra    c/y   tlie;    tri^-l   c;fux-t,.    it 
alrtO   apptura    klaat   tiit    dcoer-t'CJ    lelt   a   v.id  ■:•,.'  ■:  iid    tlirec   ci-il- 
dren   jorc    or   less?   (ic--'.enderit   uvoii  li^ff.   .:oir   cu      ort,    aiui    Lict 
he  ^;:;.g   ca;;'.:;^;ie    oi'   tarvii.i^,    aaJ   ^iid   earn,    irr,:     .P.i>,    to   ^3.00 
per  dr.j,    a;id.   worked  ..;;o,?t    oi    t'jo    ;.i'.';e   end    giiv    rrted   iiic   i'rijii- 
ily,    cjonci;.  tinji    )f    i  v.ifo   and   trii'co   oLiildrcr; ,    -inf''    v/e   «.re 
uria-ie    to    siiy   t-iat    tlu-ro    ie   auytaini;,    in   tJ..ii;    record   tiiftt 
e-uowD   tl-.e    ,Ui*y  v^ere    i.iflutniccd  liy  jn.fn'ion   or  ^Tc.judice    in 
crrivinc  at   the   "verdict,    ;a..';o,   under   cuoii  clrc".i..:'i:'tc.ncet=,    it 
v/ae  T.-roptrJy  v.  ithin   tlie  ;,-?rovir.ce   oT   the  Jury    :,c  detfrrflir.c   the 
rmoui'it    nt   drr-isgor-   thi^.t    rh"uJd   h.-vc   been  .'nv'i.rced,    f.nd  v/t:    can- 
not  say   thrt   the  verdict   ic  crcc~'-ivc.        /'iU-   tnc   evi'ence 
in    tiiip  care    In   quite    cnnxlic  tinp  uncn    r-^.-e   oiiretion?   of 
i'nct,    we    cannot    :;,-y    i;;>rt   the   Vfirc'ict   cf    th:-:    jury   v.;:c-    eo  .:.r>ni- 
t'er^tly  nr,-  inr-t   the  v;eij.:ht   of   the    evidence   '_•>?   to   re'.;uire   o 
reversel,    cr    tyint    tJ-.e   Uouvt    rrred    in   itc    ri  1  ini.  ■•    oi^   in    tlie 
tivint,  rum   reiu-jing,    -if    ti.e-   inr-tnx  ticns  .r.tici:.,    ■  r.i    tiie 
juc't^r.er.t   of   ti.e   .To\-cr  court   is  ajiir^r.ed, 

liot   to  he   re-.orted   in   lu.'ij. 


-11- 


■-■■    t\XM{,  %  !*i?  r:.'=' 'i'  hntfi   ssxvjfJ'  ftusiC'   .'2  5...'.  yaw 


c?fl/+    ■  ■ 3,. 


^^•^ 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mv  hand  and  atfixed  the  seal  of  .said  Court 
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Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  begun  ami  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousarul  nine  hundred  and  seventeen,  the  same 
heiny  the  Urth  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presidimj  Justice. 

Hon.  Franklin  H.  Boqys,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  Tlk^MAS  E.  PASLEY.  Sheriff. 

And  afterwards,  to-ivit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  m 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  C^/N/ON  in  the  words  and  figures 
following: 


Mat.jtJi.ev/._..Smi.t.h., .e.t.\a.l.,... 

Defendants^  in  Error 


\ 


vs. 

No.    12 

October  Term,   !  J>  i  (J. 


V 


.Henry iDiCLitii., i.xec.».., e.i al^ 

Plaintiff's   in  Error 


ERROR  TO 
APPEAL  FROM 


>     / C  i  re  ui  t .. 


COURT 


J 


...iiayette. 


COUNTY 


TRIAL  JUDGE 


HON. 


Vvil.    B.    WRIGHT 


'?\' 


Xexm  lio«  12,  in  the  A;ir.oliat«  court,  A£(.'n6.t\  i'^,b2 

J?ourth  .iiiiptrlct, 
Octobtsr  '.''eri-ii,   191.6, 


uefemlrvnti.'  in   error.  ) 

7 

VB.  )  '>'rit   'li   error  to   the  Cir- 

■  cult  court   of  rr.yette 

Venry  ^Ith,   :  xecutor,    etc.   et  al,)  Countj,',   jliinoif?. 
Ilaintirfe  in   ■  rror.               ^ 


i.o..rltie.      ..   ,} , 

'ilm   defendfirttcs  in   error,   hercinaitcr  cfiileri    'eitn- 
dantB,    tiled  r-  oiJl   in    ttie  Circuit  Court  "(f  .i  nyette  ■  nujjty 
«£7(lnet   tiie  plnintiiis  in  error,   jiereinpft^r  en] led  --l.ir.- 
t.fra,    to  or«ntec?t   t'ac  wili    of  ^rtdk,     lailii.    "'.he  court  fiMnd 
t..ct  tile  will   in  quagftion  v;'=r:  not  the  v/ill   ot   the  tei.'t-"tor 
and  decreed  accord itifc-ly.   To  reverse  which  trie?  vrrit   oS  evr-r 
le  :•  rosecuted. 

It  apnem-i?  Irc^.  the  record   in  tld??  crjse  th;;t   the 
testator,   Iroflk.   Cinitli  died   ^>n  reoejriber  "li^,    I'tUl^',    '-i:   tlit.- 
8^;e  of  ninety  yenrc  and  tiint  he  loi't  .-»(«  ;iip  only  heirr, 
I'ntthew  and  Jobe    Initio,   i^nrtim  Young  wid    the  ^il^nir.tiir, 
Keniy   -luith,     'ilie   te-ctatoT  and  hie  v.-ife  re^i^^ed  uv.on  ::;  iorr.-i 
of   pcventy  rtcreis  in  a^ay«.tte  CouJity,    ovjned  by    t.ne  te-tntor, 
until    U:e  cle'^th  oi   )  ie  vife  which     -ccurred   f'0!-..e  ^ir.;e  In  ;  <?)d- 
ruary   l\)ll,     Ki<-^  ciiildren  ii&d  all  juarried   r^nd   ^scnjiroci  }.f>-r.c» 
of   tiicir  ovT..     Alter  tiie  death  r.f  '..if.;  wife  t"^c  teetPtJ^r  v/ae 
eick,   find  aecordint;   to  ti-c   teetiiaon:, ,   'aore  or  lept?  d.i;turbed 
mentally.     Ki?  cliildren  oifcrcd  hiin  a  horue   vith   tt.oja  and  \\id 
undertook  to  live  with  ^ntne  of  them  but  v/"p   vc?ry  rnuch  di,-- 
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•ntiaficd  and  lont.o<l   to    return  to  iiie  old  houe.      In 
April  1^11   tiitj    tet-tator  entered  into  arc  o,(.recK,fcnt  v.ith  the 
plRintiil   by  viiich  he  i,'-vc   to   the  Ml.^Latiit   n   one-hrlf 
intt  re«t  in   tiie  iiouie  pi    ce   -w-ui    cold  him  tiie  reri-iinint,   r-ne- 
half  Xor  one  thoi.t^fvnd  doll.'\.Ti?,   tor  v/hich  the  plnlnti'ii"  (■'■ve 
his?  note  ftnd  entered   Into  j?  contrct  to  Jctie;;   f».nd   enre   for  Via 
father  during  ivie  lilc-   tAric   in  c:-)nr.'idGr;>.tir;n  of   tJae  ct}.,cr 
ont-hrlf  oi    oaidy'rejai^ee.   T;ht'   ttietator  Jii'-u  'out  3  it  trie  pr'^r-^r- 
ty  b€>r.>ide0  this  ncte  nt  the   time  of  ;:ii»  dcTith  ond  jifcd.  no  real 
©ptnt*  nt  R.I1.      H.   furthix  «:5)-earri!  tlmX  on  .lune   '?"',   I'i'ii,    Vae 
tept«tor  e:?^.ecaited  tiae  v^-ill   in  cme'^^tinn,   f-:ivirif   to   li'ic  ^\3"ln- 
tilf  nil    of    ttx©  T'Toperty  'sf  every  i'lnd   fivmed  nii(\   ■  prTer-?-ed 
■by  hiw.     The  vrill  vi-as  dravfn  "by  the  -Mttornfjy  of   pi- iritiff ; 
the  plaintiff  took  tiie  tijfftv':?tor  to   to%-n  ior  thr.t  rairr^osc  --^i-nd 
««nt  out  on  the   wtreetf?   ond   tsecurfd   for  bin  th©  vltncepc??  to 
the  will,   t%'.'o   of  VKl-om  ixx   ihe  ex«i»:.innti  n   scid   they  thovv.ht 
ho  wEi&   r\t  that   ti.Tie  of   coimd  nind  mt  the   tiiix-jl  vvj vnee?, 
i'.  L.  Catjipbell,    testified  tiiat  he  wr...s  not  verj.-  cspnVif;   af 
deint,  very  rauch  bussineee.     Jt  doe;'  not  ftpricr.r  frraa  the  evi- 
dence thest  the   testator  cUd  rcuoV*,    if  any,    bupiy-effj-^   ■  f ter  i;ie 
mfe'p  death.     The   tcsftiaony  introduced  by  the   c-^r-.te plant  nn6 
proponftnts  of   the  vdli  ccnc.i!?ted  chief 3.y  of  tbt;   tGpt">tor'o 
neighhoro  and   (vcquaintance*  v?}iO  met  hin  nnc    tnllced  '>ith  ViiT. 
and  fecve  their  opinion;    r-one    -if    Uie-   eayine,  1?©  v.-vip   of   .'foi-nd 
mind  nnd  others  th«t  yie  wms?     ot,      3t  also  np   enr','  frrm  the 
evidence  tr"t  Ju^t  before  the  execution  tif  t};ie  vdli    the 
teotator  told  id  3jiiitr.,   c   eon  of  the  plriintifl,    th'^t  '.'■■zir^^n 
hoe  had   told  hha   th't   fne  deiend'ntp  verc  *  ning  t->  apnoint  a 
conpervator  for  hici  and  nt   tl  ie  he  Vjccasr^e  nngry   ;^nd  inr-t- 
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nodintoly  set  about  tanking;:  liip   win;   but   tj.crtr    .<   i?  no  «>vl- 
detice   introduced  thr^t  rioe  ever  told  atiytliinji  ^f  t}^:fe  char«\ct;T 
that  xif.0  tertiX'lO'l  to  or    ti;''t.    tJie   detendnntp  ever  nnie  any 
otatiaaentE'  ol    that  kind   or  char  cter, 

it  is  Cf-ntcndcd   by  counF.-el  for  tVA©  plrvintiil  tr.p.t 
tji©   verdict  v-)f   the  Jury  i?  not   supported  by  the   evidence.   It 
la  true  thot  the   evic'tmce  in  tuiK   cwE'e  corit?i««te  »1   o;?t  en- 
tirely ol  oriinionri  fojwaed  froia  convers  tlonr  h?'^.  vitJ^,    the 
te»tntor  px-t  different   tiraes    -"nd  not   very  'a)cb,    ii'  -ny,   r.-ith 
reference   to  bualnet-e  tr>ui ©action,'?,    and   the  v;5tn*ip<?e!?  •■if- 
tered  in  their  opinion  a?v   to   the  capacity  nX    Ui«   te  etc  tor, 
porve   o£  tisei.  iHjinfc    of   the   opinion   th^t    •  ©  v.rp  oy.'.r,<^-'ble  of 
tr'^sactirit,  "but^inepe  and   ethers'   thf:t  n<J  v.-ae  not*     The  oasie   -if 
i-iper  Y0.   MitlTicke  et  ai,    Tu'-'iS  Jl'.i,,&64,   M^i;:.v   y<ry  risilnr  in 
it»  aspecte  r-ud  in   the   ciinr^icter  of   the  tC'V-tio>.ony   th:  t  "er-e 
introduced  fs  to  the  mGnt^.i  Ciaj>.r»aity  of  tjric  decep.red,    .-^snd 
ti'.e  hxxpxen-je  Court  upon  a.  review  of   that  o.-pe   ss'^id,    "A  lyt%'.G 
number  of  -p/itncf =;'€■»  vfsre  onlied  who   testified   they  v-erc  of 
the  opinion  the-   t&rtntor  hf.ci  teetaisentary  cpfi-ity,    '.\'i:;iie.  .':n 
equal  or  i^reatcr  number   testified  in   tiieir  opinion  he  ..?•:■  not. 
the  jury  benrd  thes^e  v.-itner-poc  teetify,    ?md   it  •?-(-;«•  pr©«ov:d~ 
nently  v.! thin  their  power   to   cetermine   viliich  vere   the    .'Ore 
worthy  of  oeJief,      'i"he  tri«^l   jU^gc  al'-^o   p^'^  nml  'ncj-d   the 
^witne^pee  nnd  np'-roved  of   ti.  a  verdict   of   the   jury,      'in  thrt 
Btfite  of  ci  record  tide  court  will  not  dj  ntur'o  trie   verdiot 
unlepr  it   i©  jnanifeptly  .'..fc^'.innit  the  -weight   nf  the   evi  ence, 
rViich  is   not   tilt   cp.ee  iicrc  '.        e     ?rre  not  di?fO!?«»d   to   eny  thnt 
tiie  verdict   ri    the   jury   i.n    tiiis  c-sc    is  majiiief tly  rt..«ii^^t   th« 
weight  of   ti»e   evid».nce  and   not  inciinod  to  disturb  ite  iindln& 
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It  la  nay.t  in»i   t«d  t\tni  there   ip  nr>  «:vJ't©nce 
\rtintever  ty.n-t  l.enry  .'tolth  or  nny  ether  ;.)eroon  ever  uwed 
undue  iniluence  over   t.hc    tert.^'.tor   to  procure  this  vrill. 
Under  tli«   evidence   in  tiiig  c a !.?<•<  it  vr.c  r;eveloi)ed  th;t   ti-'.e 
deo«aped  procurLid  ivio   con,    the  plaintii'i,    ta  c<;cic   '^j^id   live 
on   tilt'  iav'u  plnce   r^zid  keep   the  f"t)iCT  ao  3oii£;  ap  he  lived, 
and   to  pkCiire   tiie  o::^ns«cnt   ol    tiii»i    eon  to  do    po  n.  contr- rt 
was  entered  into  tfh«re"wy  t}ie   I'tiier  nftcJc   tr>e   con  a  der.d 
to   ee-.fcnty  ncres  of   iarfi,    b11   the    land  oxmed   ty   the   Ct- 
ceased.     Under  tliiB  atTrecs'-ont   the  pXaintirf  •w.'?ei   to  kee^> 
and  0-i.re  for  tht   tathor  Bf?  long  ae  he   lived  ns-A  i":)r  that 
he  mf  {.  iven  one-half  of  thie  'land  and   the  ffither  f^nld  }:isa 
the   otiier   ^-nie-hclf    lor   one   thov<»an<l  doll'^rr-',   f'^r  "rloh  the 
eon  (CAve   n  note  and  cnter<-d   inf^  c  written  eontrn.ct   for 
the  c   re  of  his  f -titer,    i-o  Dist   so  jfi>.r  ae  c  airmen  f?<^  ting 
the   poji  lor  iiis  oare  and  r:;aintenfxnce,    th'-^t   rip-d.  been   fi:Jly 
settled,   :^-nd  tiiere  w-c-  no  occfipicn  for  fu.rt>ier  c-^m'-jeup  tion, 
it  Wi©  also  devolopad  that  ti^ere  vns  a  Irieuciiy   feclini:  ^>:- 
ietint,  between   Uie  father  mid  tise  otlier  cniiciren.      they  i>nd 
oi'itred  ]ij.(a  a  aojae   v.ith  t.>ier..      I'-e  h- d  fc.'"^ii«   "^-o   l^ve   -'ith 
BOine   of   thtsia,   especially  ti-ti   one   tii-'t   lived   in  Greenvil'ie, 
1/Ut  was  not   satisfied,    did  not  lihe  to   live   ir    ; 't.ti  and. 
longed  to   return  to  ;\' if?  old  ho?/;©  en  the  lar;:;.     irori  t/ie 
evidence  contained  in  this  record  v,e  onn  see   nofint:   biit  o 
friendly  relation  exietirit    hetweon   the   f-ttiter  and  hie    ^tlier 
children.     Ahout  tiso  niont):i0  ■^^fter  the   eld  'nan  h^d  ^  ne   to 
live  with  his   f»on,   I'enry,    it  deveJof^d  thnt  m  vilT   w-f  •-.fsde 
tivint:  I  enry   the   reKv^inder  of    the  ■pr.'mcrty:   }  enry  hsd   t'^'ken 
him  to  his  cvm  <-ttomey  nt   Vand-J  ia  end  tj-cre   the   'vili   r-e 
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vrittwn  and  i.tsnry  v/ent   nut   mA   r>«oured  tisM  vitneoses  for 

tiie  will,   .'  nd  by   tj^i*  inctruraent  the  other  Oiildren  v/ere 
d«j>riv«d   of   nriy  jv- it  cI   -tie  eotnte,    aiid  witjioxit  u;^  onu»3e 
as  v.'c  can   cce   ti.erefor.      -hile  tLie  lV:ot   nf  ineqi/ailty 
of  distribution  ir:  v>ot   of   itPt-ii  concl;)t»iv«   evidOiCc   -f 
undue   iniliience  yet  it  nay  be   con  pice  red   (\f;  '>  circ  xriat-\nee 
tendirie  to  ceta^'lii^i  undue   influence  In  conr'^^ction  v.'iti;  the  (T^^-^ 
ih.ctv  Rnd  rii-cumjjt-mces  pioven  in   tii©  c^ee.     l.cnry  v;''p  at 
ler.pt   in::<tnaaentr!l   in  t."ticini£  ti:e  c?.ece^»ed  to  nit?    i^trmey 
and  securing  i^itnospee  and  ai?«i?»ting  ??hat  he  covild   in   niA~ 
Ing  hi*  f-thor,    ^n  nlo.  nnn  eighty»eiy  yer.rs  -Id,   v/'S'jIc  in 
mlnrt,    enfCi-bicd   in  ht-nlth,    to  ^r-nlL©   t>.'ia  v?i3.3.    "-'Jiile   5n- 
•quality  in   the  diBtrlfiiition  of  property   ii?  imt   of  itself 
concJui?ivff   evidence   of  undxte   inflisenoe,    yet  it  uny   b<s   ecn- 
pidorcd  -.n  h  cireurftpt'^nne,    t'^ndi)\:   t^  eptnh^ieh  undue   in- 
tlut'ncfe,    in  connection  'with  all  the   atJior  fncte  ?.«id   t;iI^el;T■i- 
stfincee  in  tbe   c.-se".     .i..ni;lK.nd  vc,    -Hvitneh,    -^^'A  111.  ,i;'..4. 
v*e"b»ter  ve.    iort„  ,    1&4  111., 4  8. 

it   is    e-iid    oy  couisel   fr^r  nltiiritlXf,    as   -'.n  ercus:© 
for  the  iuakint,,   oi  ti.e  will   ne  it  wi@  ni't'-e,    t>i;-.t   tLe  otbor 
heir-'  Iv  d  thre-tcned  to  ii.r:»<3  a  ccrrerv^-tor  ap-'sointtd   lf->r  the 
tt?t?itor   and   tht  he   t  rew  -'-'iGry  at   tii-cffi   f^n   that   accou?!t. 
Counsel  arj,uee   tJ.at  Cziaa  Hoe,    a  v<:i';y   bostjlc  vit/iegie   to   the 
proponents  and  a  very  frlondly   .itnepe  to   tlic   o  ^nti>ntnnt?, 
did   t€?ll    t>;f     tOFi'-"toT   t}:"t  >.«  h:;d   been   t*^    sandflia  and   si>V7 
yptthen/  and  the  other  cli.]dr<?n  snt^   thrt  they  v-ere  f  ■^ing  to 
aproint  n  cnrxservntor  for  hi"'..       e   ;v  xe   eer.roed  ti.ip  record 
and    rind  nn    nich   teptiaoJiy  'oy     oe  or  nny   ->««;    el  re.    7::c  only 
evidence  upon  ty;i0   question  v^ir  th- t  introduced  by  tiie  pir.iiv 
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tiff  himffelf ,   w  ovc    yon     d    n»5./e?,      I  henrd  ,,_,rand father   say 
that  IT.   Koe  told  hln  th^t  Xstthcw  and  Jobe   ?>nd  i>'.Rrth/?i  oa^ae 
to  toT.n  to  apoolnt  n  conpervf'.tor:   )ie   p«J'2  he  wovild   f^hov;  tView 
Tfheth«r  he  vmu  evazy  or  /lot.      J'e    t'nid  he  v.ould  fl.r  trcaa 
eo   they  viaild  <;<' t    \o thing, " ,     The     lalntil'l   intrfx-^uced   tni?? 
toetiniony  evidently  for  the   r-ur-oee  of   phov.inf:   ^-  reaof;-.   lor 
Inequality  in   the  dip' ributi'in  of    the  -jrop'-rty   out  no  one 
teetifies   ttiat  itoe  toid  him  tiiia  or  that   there  wr^e   any 
act  done  U7)on   tiie   oart  of  the   oth«r  chaldron  to   ap-point    MitJ, 
or  tiifst  arx^  throc-t  had   been  u>-r'.de   to  do   i?o,      3t   iB  ar^j^uecS   by 
counsel  tiiat  i'-oe  wnt?  vmiriendly  to    ttie  vtl-<intiif  .-^.nd   rriend- 
ly  to   tViC  delend'mtst.      Tliere   i©  nothing   in   tnin?   recr/r-.-i  t:.-t 
we   v.'TP  able   to   iind   t).A?it  wnrrcintp  us  in   uelicvlne   thn  t   »uch 
WKS  the  case*     iio©  in  hie   ter-tiraony  w:<0  certs-inly  riore 
favorable   to  the  ijlj^^intifl  than  the  deiendnnte.  T.efendiPintp 
could  not  h' -ve  on31ed  upon  )\oe  to  prove  ony  de4ftarr;tion9 
thnt   tliey  h'-:d  ssB-ie   to  hiia  Ijut  the  nl>?.lntiff  could  hrv\-«   rimje 
eo  but   did  not   do   it.      It   Is   tv\iO   it  v'ti.*.  devGlor.^d  ''oy  thfc 
tertirfiony  th"it  thies    iapree?cion  w.  r  urnn   the  old   -nm-n^  ■■■  odnd 
"but  it  V.   J?  not  brought  nbout  by  the   cnnte£?t?'.nte,   at   ie  iot 
there  ie  no  *idence   of  it.     The   pl^intiil  did  not    -^ocV  to 
prove  4iat  euch  threat?  i-sd  RCtuRViy  been  wn.jiti  vhen  ^^o«  xn-^ 
iiressent  and  could  h-.'.ve   teetiiied   to   it   if   tjoie.     It  •    \r   lor 
ti.e  Jury  to  detcrraine  T^ietlier  or  not  the  docengied  \;-  is  act- 
ing under  an  in.preseion  that  w^s?  true  or  under  one   t^iat  had 
been  inspired   or  entendtred  frois  other   sourceB.        r    lo  vihe- 
ther  or  not    the    testator  *Tif«  und:^Xy   inflvsenced   in   the  nakinfe 
•-'f   tikis  will   ■.?;  5  under  tiie   fnctp   and  clrcuract'-nce:-  proven 
in  tiiis  cr.se  a  natter  entirely   lor  tiic   Jury.      "Under  the 
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ciecieione  ot   tliit?   court,    thnt  v.iiire  Munt  of  t^.atnrnent'iry 
capBcity,    undue   inllucuce  or  IrRU.d   i.^  chr'.r('e;J,    thtn  p.ll   ol 
th«   »i: rroundint;   L'nctu,    including   tl.e  vdlJ    it? v. If,    it<;   oro- 
priQty  or   InpnTpriety ,    it«-   rcaBtmaulenor.'e   or  urirenB.nwbj©- 
n«9P,    in   vic-v"  ol  tj'«»  pituftion,    i-elationp  nnd   filrounf trtnccu"! 
of   the    testntor,   any  be  coiieidcreti   ae   boprinfc  ur.on  the 
iefjueo  Uiut  r-Mlped,"     "'owie  ve.   fvvitton,    r'7  lll.nc?. . 
'i.'.hilc   it    ii?   true   tK^^t  under   the  Invr  vrhere   n  rnnn  Ir  c  t;;-©- 
tent   to  iiiai:e  «   ^-ili,    r.»,d   i?  not  unouly   inilucnced,   he  hRB 
t/ie  ritht   to  di?^pote   of  hia   ^;ro-r-crty  as?   peer.ip   u;  et   to  hli.;, 
yet  u'.nder  the   ciro iiatet'-mce!?  in   thip   cipo   tl^e  Jury  'v  '■■  fAAnd 
that  tiie  <iQcep©ed  wng  und:  3y   influenced  nnd  v.c  cm   p€o  jio 
reaj?on  v;hy   tucii  iinding   should    be  dipturuea  by    tiiis  court. 

it   i^   coBolained  that   tlse   court  ex  red  in  i.i'vln;/;  iu,- 
Btructlon   live,     the  critic l>a  u-;on  this  inptx-uctiotj  it 
tiTiat  it  doen  not  require    .roof  ci   uxscu©  inliusnce.        c  do 
not   believe t^iat  the  critic ia^i.  if  v-ell   taken  f't  it  only 
•xploine  the  tlfoct  of   such  iniluence,    andinrtructi  ir  i'our 
ju'-t  preceding.;    it  fuily  explained  the  aeanint,   of  s:nduc   In- 
flutfnce,    and   the  proof  rec;uired. 

It   iff  Bald  thfst  inr?truction  ei:-':   doe-'  not  9,dvi?e  the 
jury  T.iiere   the  frliui   imprer'Pione  nu^t  errs©  trc,r.i  or  tli^t  th«> 
KJix»t  be  proven  to  "^-^^e  tnlne  but  le-ivej?  th©   Jury  t'v  ruifj?c   ir 
aseuM^e   ti-iey  --vere  f^^lse.    .■.t-   do  not  b«]ieve   th>?t,   tie   inn^truc- 
tion  be -re  tliip  c  cr.fs  true  t  ion  or  tj-»at  *^;von   if   it   aid   it  would 

be   sufficient   to  reve:  (?e   %).«   cn(?c, 

*e  are  \mnule   to   vy  fron  this   record  thr'.t  the  ver- 
dict  of   trie    Jurv   io  tr.cniftatly  a{.:eins.*t  the   '.voii:ht   of   the 

eVidi>n<54?     o,nii     Ar\     y\nf     <'«»'?       luo  7»v»o»>.  ♦  <a/J|      4«     Ai    -+^t«.V.<«p     j.  ♦  .  c5      finely 

ing,    and  ti'.e  decree  ol    the   lower  court  is  affirmed, 

Juetice  -Oiigs  ilii  s.  eentl/i^, . 
h'ot  to  be  reported  in  fvul. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mu  hand  and  affjxed  the  seal  of  .said  Court 

at  j!{t.  Vernon,  this -r^..s2.,.4:'^----- dau  of  April. 

A.  D.  1917.  /  /^     I      /  X 

I      '  Clerk  oftiyeAp^ellate  Court. 
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Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon,  Illinuis.  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thou.sand  nine  hundred  and  seventeen,  the  same 
heiny  the  i^7th  dav  of  March,  in  the  vear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harris  Higbee,  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 


THOMAS  E.  PAS  LEY.  Sheriff. 


And  afterwards,  to- wit:  On  the  Thirteenth  dau  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


.Sue....B.* L'ouden and kindred Lpuden 

Executr.ic..eV.,.. 


Plaintiffs  in  Error 


No.    i:  ^; ... 

October  Term,  1  9  1  6:1 


Te  .r?.Ji  i  nal R:i.il.r  qa  d  A  t^  0  c  i 

of_  St.    Louis   et   al, 


\ ^- 

Association 


Defend  ant  ssi-n  Errqi 


ERROR  TO 
APPEAL  FROM 


Circuit 


COURT 


St.    Clair 


COUNTY 


TRIAL  JUDGE 


HON. 


WI...    B.    V/-RIGHT 


nj 


Term  }:o.    13.  in  tne   .'p-ellste  Court,  Agenda  .  o.t;5 

iourth  3i  otrict. 
October   Xer;^,    lyiG. 


.-ue  L,   loude-ri  mid  ) 

.  ildrtd  Louden,  ) 

j^xecutrjofce   of   tij.e  estate  ) 

of  ';. alter   .";.   "border.,    'l.ice-  ;?ed.  ) 

rlftintlXfs  in   error.  )   i^rror  to  the 

)     -ircuit   Couit 

■V6.  )  of 

}    -Vcf'xair  County 
ler;:iinal  Kaiiroad  Aejeoci  f»tion  oi    Jt.Louip,  ) 

TeiT-iinal   >.niJro?d   of  ..::=%   jt.Iot'.is   and  i.' tliff.iiol; 

i,   Vinptanley,  ) 

Ij^f eiif1'"'.ntp   in   error.  ) 


:^c.  ride,   T  .J. 

The   trifil    of   tjii«   c-.i?c:   rtf^^i'ltecl   in  n    verdict  pxid. 
judgment   for   tJie   defend;?. nt? ,    vhicli   if   snvu.iit    to   be   reversed 
vy   tluiei   «rit    ot   error - 

It   appears   xrou  t'ue   record   in   tidu  c-p-e   ti:'-'.t    t>iQ   dc- 
fend.gnte   are   po£=8eoieed   of   tuid   control    pever-:il   raiirondp   in 
ti.e   city    of  ._aet   .-t.LouiL^,    extending   frorj   the    vicinity   of 
tii-e     -elay  de"ot   nortli  nnd    south  ficross   the  ^.p.de  i  rid/;::»3   to 
the   city   of    .:t. Louie.      Vhe   railroKd   tracks   thjit   nre   of   ivc- 
portanoe    in   this   trial   were   denominated   16,    17,    18,19   and  19 
siiort.      Vracic  19   Wt?.  c   the-    iurthept   esst   of   t!;\e    ^ever*?!    tracke 
nnd    the   nen.re£?t   to    the   i.elny  depot.      Cn   the   v/ept    sride   of 
tr-T-ck   i'"    a  pl^tfomi  hnd  teen   constrijotod   of   t/ie   vvidth   of 
thirteen   feet,    "j-id  v.-  s   about   6b^''   foet   lonf,    ^-icl    rrtcnded 
dov.ii   to   and   connected  v.'ith  a    ?u"Dway  under   t-nid   tr'-'C''-",    nnd 
aleo   conriected  vdth  a    coard   r;ro£?ping   iron   t'ne    south  «2nd   of 
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onid  platfor;.-,    er.londinti  across   Uic    ij£-.id   railroad   trj^O. o  and 
others   to   t-'io  -Clay  depot.      '.'.'he    culyway  fiid    thif?     •Irtrvna  lifici 
been  cor.atri;cled    iio.nc    t-r^c   ;irior   tc   tue    injury    -f   v.f.]  ter 
louden,    and    tlic   pluti->rm  v;-.g    ouiJt  betv/own   tr"c>;r    IJv  and   16. 
"r:  ct   IC   being   iruMcdiately   irion   t.'<?   e-i't   of    tl'O  vl^tfonr.  •'•nd 
15  u;.on   'J-iC  v;ect   nl"   it.      At   tLc-    t  Imm    ol    ',;,i(-'.    injury,    liova-ver, 
t)ic    cubway  v.a?;   closed   lor   repairs.      Ca   the   cvGnini,   ci'  Feb- 
ruary  'i ,    iyi4,    thi;   decifvr-Gd     .filttr  :J  oudr.n   '^  urci  rv  ed   «:.   ticket 
r.t   the  I'Xiion    ;-tJition,     .t.    ".ouit,    risrouri,    lrnr;i   the  '"cr'-nnal 
luiilror.d  .'.joocir.tion   ol   ^.t.Louik:,    and   t/iC   'Toledo,    ^jt.iouic 
and    .Cfctern  ^.r.  ilroad   L.!.ii.v.c^iiy ,    which   entiti^rd   'Jm  to   he   c  ■  r- 
ricd  upon   their   trf.-.in   :;e   a  r.'.-^rcny.cr   from   t];e   nity   r,f   ht. 
loui^.  to   tht   city   of  ..apt      t, Louis,      '-hert-    were   certain  --^r- 
rflnfe£T;.t.iitp  ::uide    hctvjcon   tr.io   fiilronfi   nnd   thf    'eiidnal  ..f'iji- 
road   .•' c!£?!.ciation   by  ■'■diich  the   '•'cv.uina.l  ..ailroad   cnred  Tor 
the  p;  r.;cent,cre   of    thft    "oledo   road    f-nd    convcyea    t).em   over 
the  drid^^e   to  ...s.ct   'jt.houir:;.      Alter   the   ■  uxchr^-^ir^.  oi    tii.e 
ticket    :. filter   louden  tr.tered   one   of   the   crire   of   the    sr.id 
Toledc,    ;>t.i.ouic-   and  '•./ectem    •s.iJro.'jd  Co':-;Tny   r^.nr^   wr?   conveyed 
Over  to   the   city  of  h?.st   ..t.l.ouie,    and   f-c    tr".in    -^o-r^ed 
\xr.on  trr.Glc  18,    o--Drite   the   pletf orui  thnt  ];.c6.  heen   cnftructed 
by    tliS  railroad   c our  any  to  receive  pneaenj^ere ,      ..elter  lou- 
den r;"3    in   the    I'rcnt   car  axid  Y'}ien   tiie    tr^rln    j'top-^ed   inrtend 
of  alighting  u^jon  the  vO-atfonu  on   tht   v^ort    piCe    -i    tne   train 
he   :ait,hted  u;;.on   the    eaet    eido   of   tne    tr-iln   and   attempted 
to  c rose   over   tne   tractr    ol    tixe    defend.-imu,    not   rt  a  cro?i.>ing 
but   in    Uic    3Vv'i  ;ch  yard,    to   reach  the  .elry  'iepot.      There 
•was   a  wooden  ;>lri  :f  ona  of    the  vidtji  of  ahcut    i  if  teen   feet 
extendin^i   fro:.;  at    or  n^^ar   the  ;  elfw  denot   Hcrov^F    '..i..e    said 
rr.ilrond    tracks   to   the    fouth  end    of   iK-'.id  plrtlorra  located   on 
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(iiie  wctt    Bide   oi    zr^iCl:   16   hb   eforecnid.      'ihe   point   ct 
■whicJi  J. ouden  alighted   i'rorn  the  err  and   r-tteurjteo    to  ctoc? 
tiie    trackc  wue   aloDUt    r-evtJity    loet   nortli.   oi    this    ooftrd 
cropgin^.      It   v/ae  ab;jut   G:3lj   i,   ;.. .    and  durk  at    tne   ti'ie 
ihe    irair.    f-:topred   at    the  ;nlr-'tior»i.      x>.ere   is    r- .imc  dippute   np 
to  iiov  n'eli   tho   platform  ajid    thu    ImcV.-.e   in   tJie   vicinity 
th«»reD2   wtre  li{.hted    t'lii;   there   ',;trc4    ew.e   ii;.ht«  nnd    eorue 
of   the  v.dtneEscR   tc-sjtilitd   t;iit  you  coold   vec   o  .jt-ctt.  very 
v;ell    in   tli/it   vicinity.      ■  Iiere   vvns   a    cut-ovtr   li'r.;.    trrC:   16 
to    tr'nck   17   in   the   vicirity   oi'  vhexe  ..r.    ioucien  zxlighted    Jror. 
tne   trp.in   raid    to    rc!-cl.v  -cr^-cic   16  he  hr^d   to   't-jy?    ever   the 
trpchfj   -■■1  tv'o   or  t}u-ee   railroads.      It  a-nrtenrp    ix'^c;  th«   evi- 
r^ence   t>x^t    there  v.'ere   other  ricv-i-ionc  Ijspider  "  r,    j  oiiden  ^'.'ho 
pliihtod   from  the  trnin  on    the  eact    t-ide.      At   trig   tlwe   it 
r.prerrrp   thet    tiiere   wae   f\   I'tring   of   eipht    freight   errs*    ptilj 
north  of   '  r.   louden   upon   trrch  lo;    iivt"  of   t;-C:ii  \vGre  nhe^d 
oi    x:e    <>n^;ine   and   three    ivorth   of    the    en^ir-e;    tne    cnfine  vae 
heeded    ?outii  «iid    it  about   tiae   tiae   -  r.   Louden  had    c?t^',rted 
acroee   the   tracic.?  and   about   the   tiivie  he   reached   traclc   IS 
he  v<'-.2    etruck   ^y   the   POuth   cr'.r  oi   this   tr^in   ox   Irei^.-iit   c   rs, 
knocked  do^Ti  nnd   injured,    lr:2ii  v,'ii.ich  he   nfterv/«rde  died.    It 
e  peare  that   this   train   ol   freit.ht   c-re  wAe    sieving  at   the 
r?te   of   lfo!ri  four  to  ?iz  cilcs  per  hour,    and   that   t>ie  defen- 
dant   »-inotRnle,;. ,    r/ao   vvae  htr-d    lukecian,    v,'ne    u't  Jiing    on   the 
top   a    the   eouth  c.?.r  \jith  r    lighted   lantern   in  iiXB  hnnd . 
Thp-t   at?     r.   louden  -.-.oved  acrocs   the    o-everrl  troche  he  wlked 
V'itii   hie  hcP-d   uov.-ed  dcvn   .-nd  aT>mrently   did   not      ee    the 
trnin   of  freifcjht   c-:rc   until   nbout   the    tarae   ha  was    ptrncV:  by 
it.      ""lien  the    train   of   freight  care  wpe"  vithin    ii\e     -.r   eix 
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f(f?et   of  Tou'^ci,    r?rveTri    perponp   In  the   irmiedirte  vicinity 
hallooed  it  '  r.   ."' ovic^en  ;ind     inftnnley  rj.eo  imllooed  at 
hln  nrid   r.l'OMt   the    yr".^.e   ti'TLC   '>.  ne'-.r  by   enfjre  hi  rvr  -n 
^^.lam  ^311^^-0   '^nd   '."inptRnley  fnve   a   f'Ti'^rt   'to:!    pitMf.I   to 
hlr     t;n£::lne<?r  Init   it  rtr.t   too   lr>te,    th«  c^r  etri^ck  !'r. 
Louden  end  he  vr.t?   f/itpiLly   injured,      .'r.   louden  v-^e  ^n 
r.ttnmey  pnd  h\i«iresfr  r:^n  in  Eri?t   ;Jt.J.oui;f   nnd   alxoet 
dnily  nade   trijj;?  to  and  from  Trenton,    lllinnir   for  sey- 
cral  yc.irs,   There  he   then  lived,    r.nd  dvrinj.-;   t}ic  Irpt  yenr 
of  hii?   life  ho  >i;'fl    livod  nt  '..ntcrloo,    Illinoif',    and  nl?o 
mr.dc  daily  '.rirc   to  and  fron  tJiis  jA'ce,    fll    the   tine 
talcing   t?:-aire   at   this    st-^tion  and  vb.!;  well    acquainted  r/ith 
the   eurroundin?/   conditions-  thp.t  existed   tliere.      He  enjoyed 
r.   lucTntive  Ipv  nrrotice,    n.nd  p,s  was  claimed,  by  the  vdt- 
ny--f?ep,   h^'d  an  inc.  ■^r-.o   of  nine    nr  ten   triovisand   c"ollar«  vev 
yenr  therefron.     he   left   pui'vl|.r.c  hjm  a  widow  and   three 
children. 

"li'.f  firrt  count   of   tiie  declf^ratinn  cY^f^Tcef;   that 
the   defendp.r'it   did  rot  co.rr;/   prid  '.vnl+cr  .".  ouden   to  his   dep- 
tinntinn   at  P.elny  rjtrtlon   in    f?.nfety   end  did  not  [;i\e  hini 
sn   opnortunity   to   alijj.rit   from   trrid   trs-in  ?\nd  pr'^ce;.d  to 
"fid   F-t?tion   in   i?nfety.      ';h.e   second   oount  chnr^ee  that  the 
defendant?  negl  i::entJy  frilec'    to  provide  a  enfe  ne'^ns   of 
paesiBfe   for  the    «aid  "■;  rtider.    froin  the  ?-oint  -vhere  he  hed 
alighted  froP'  grid  mr'-engcr  ti'?,in   to   cid  i-e1r,y   depot. 
The   third   count  charges  tlie    perne   nets   of  ne^ 'J  i^-cnce,    to- 
gether -tvith  a    failvire    to    ■■rintrin   ?!dequptc   lirhtc   so   that 
the  pnppenrorr   could   cro^e    ever  the   roiliopd   tr"C.rs   in 
F-fetj'-.      The  fourth  count  charter   thot  the  defendnnts 
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opcr.ii.cii  iiiiC  ^jeii.iittti  to  be   opfc^^^ted  a  iocoi.ijtjve   eat:ine 
end  c.^rs  upon  aiid  oy^r   ot]ier   tr 'Ci.sj    jf   e<'id  llKilroMd  Com- 
1-tin^'  iL^Xch  tJ:t!    aaid  Loudtn  wae    requirea    to  pngf,,    in   viola- 
tion  of   tLe   oi-dina.ocGB   oi    tht.   city     'f   ..net   ;jt  .j.ovii>-,    in    th;>t 
tiici'e  wae  not  k'.jjt  u],)on   tiii;   rt^r  car  of   t'uid    XrfciLlit   tr^'in 
n  lirillifiiit  ?.iid   cone  )ieuou'«   ."litht. 

>jOue   oi    Uit   cr>\.ntp   Cvoribined   the   actp   of  ne^lif^ence 
si)ccii.ibd   in    tlie   other   count?   and  preeented   %iien  rij?   a  (;:)rs'bi- 
nation. 

Tile  lift;;  count   of  t>".e   d.ec?.nr"'tion  c'u-  rr;es   t-at   the 
delendiiate  vi'iiully  aviC  Viontonly  tbxi  and   operstod  nlong   and 
u>on  one   oj"  its  railroad  trnci:?   the   xreight    train  aijove   de- 
fcri"i-ed,    iviUiOut  warning    the    snid  Lcudtn  of   the    .apijroach  of 
the   sajLfcf,    aiid   at  a  hi^'h  and   dangerous   r-ite   of   ep.ed,    and   x.hBt 
tlxe  crev.   operating   eaid   train  viliuJ'iy  oxiii  wruitonly  rcn   the 
eaid   «iilter  loud&n  down  at  lie  yirtts   atteriptinf,   U-:  croi-i'   the 
caid  track. 

it   xe   contended  by  counsal   for  plaintiff   in  error, 
htreiiiRfttr  cal'^ed  plaintifl,    tiint   it  aprienrs  from  the  evi- 
dence  in   the   qhsc   tnat   the  defendf<ntc-:  T.tre   n>  j;lif;.erit,    and 
at    t^-€   ccaiClu^ion   oi    their   Grcurient   upon    tlifc   iirr=t  proposi- 
tion couni.el,    fcfter   :. tilting.    tli-\t   tho   oiuy  defcnre   offered 
t;ae  contributory  n&fciitence,    nay    ''And   "fc   rer^ncctfully   inf?iet 
ti;at  in  view  of   the   circuristancf.'f?   surrounding   :' r.   louden 
at   tl:e   ti:ue   of   i.ip   injur„.,    avid   relation   of  carrier  and   pas- 
senger  fe^.it^tiiifc   'oetv.een  hid  t-nd  the  defendant  r-'ilroad   com- 
panies,   the   verdict   of   the  jury  which  must  hove   been   D-'>eed   on 
t}je   thcoiy  thnt  he  ime  guilty   of    contributory  nvt:3igence  wpp 
rrh^^Iy  xzr.sup  "sorted  ty  the   teGtl-ony. 
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let  U8   oseuue,    as  contended  "by  plaintiff,    tlif.  t   the 
defendnnte  verc   ijuilty   of  the   negligence  p.p   clftirer?,    thio, 
hOYevcr,    would  not  te    PXifl'iclent    to   v/rrr'^nt   n   ver'ict  u-on 
tJie   firrt   four  counte   of  plpintiif't'  dec  Lire  t  ion .      'he  plpin- 
ti;f  rp   to  tliC  ee  counte  mupt  ^.o   fiirtiier  nnd  prrve   th/.t  the 
dececfi^ed  wae  at   the    tirue   in   the   e;crci--e   of   due   c-to   ior  hlr 
ovn    er.lety,    or   in   other  words,    vtre   not   t^^i-ty   of    crmtribu- 
tory  negligence,    anc5   ns^   '»<'    viev?   It,    the    only   cuertion    thnt 
If   necessary    to    be  ccntidered   r^n    to   there   count.-?    if=,    "x.riB 
the   jury  v/Brrrmtec    in   lindinr    th'>t   tiie   decer. ecd  v/~isi  ^.uiity 
cf  contributory  ncLlicence " .      ''fne   question  of  cmtributory 
neglifience  xins   one  of  f-ict  and    if   rmch  f'^cts  v/ere   'roven 
Rp  v/ould  vrnrrnnt   the   jury  in   linding   the  df^cc^ced  t:uilty  of 
pi'ch  ne{:ll£.:ertce   then  unle-.p    euch  verc'ict  v/rg  BiF.nif estly 
af.f!.inf-t  the  weight   of   t*.e  evidence   tliis   court  v.-.ould  h:^ve  no 
riji-t   to   disturb  its-   finding.      It  i3r\j.eRVP   frrir.   the   evidence 
tiiB.t  -r.   Louden  inr-teed   cf   pli£htin.g  fror.  the   trrin   on   the 
platform  i\,r<t  had  been  prtp-red   for   erit   of  r.  •^efenierr-,    .'?rd 
v'hirh  )e   ccrtpinly  T-nev/  cf,    ali^-hted    fr'^m   the   or-oritf?    side 
nnd  undertook   to   crop?   the    pever^'l    trjicV^   rt   the  di  rtnnce   of 
pove   seventy   feet  north   of  vj-.ere   r    board   cropping  Jiad  "been 
prepared    for  riae?enirerp  to   tr-'vel   u-on.      :.e  did  not  r^ake 
hir   exit   from  the   train  nt   the  piece  i^repf^red  "by   fre   ooc  ony 
for  paseen{:erF   to  alight,      ..hile   it   r;iy  be   true   ti  .t   it  cm 
not  be    ?nin   pp  p.  stp.tter   '^f   lar.'  t};.?.t  r   paeemior  vou3  d  be 
guilty  of   oon tributary  neclit'.ence   in  ^.-ettlnf:  off   of  -.   troin 
p-t   o  plrce   otj.  fr  th)=»ri   thet  3. rep r- red    for  hi^   exit,    if   one  had 
been  prepared,    yet   it   certainly   ir   s    f^ct   to   be   ciir.nidered 
by  the  jury  in  determining   vi^iether  or  not  he  -v^^e  justified 
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in   len.vlng   the   ire. in  in   that  manner,    and  v»e   think   thie  doc- 
trine  ii?   fully   f?ustf'ined   in   tV.e   oi'se   of  illinoiji  c.entr».l 
hailroad   Co.,    vs.    Clieriioef er,    76   App.,    G7S.      Iiiinoia  Cen- 
tral :..'.i  Lr :^ai..-   v.o.    ve.   urcen,    01    IjI.,    1<>.    ..hie  would  be 
wholly  dii-ieront  i'ro.a   ■■.)   croe  v/l»crt!   a  paasentrev  had  Taeen 
invited  by  the   erew,    or   eor.:e   of  thei:;,    to  lf:».ve   the   train 
nt   a  pl-^oG    othtsr   tVum    thr>t  provided  'jy   tiiC   C0i;i.;i-triy,      The 
line   of  cfiBcs  reierred    ^o  hy  couna<.i   for  x/laintiff   eeeia  to 
"be   nf  tiuit  character,    '.lici-e   tj«rc  vj;ie  on  invitation  or  soi-ne 
other  erxuce   for  leaving;  tl-.e   train  at  a  plr.ce   other  than  thnt 
prcvidtd   uy  the  ooc  r.ny,    -ut   in  tua  cr.re  of  c:,   £.  A.  iX.R.vs. 

iatCiTi;,    IVt  111.,    ;.';i>3,    the   couit   ir.  diecussinj:   that  queg- 
tion   :-iyr,    thrt  whert    ona   oheys   ins?  ■■-ructi  ;ns   ox  direction* 
of  tyiother,   unon  v/hoee   agcurance  ho  ]"ias  a   ^.i^ht  to   rely,   he 
cannot  be   chnr^.ed  vdtli  c  ontr  itutory  nt-t^lit^ence   -t   the    inptance 
of   such  ether  rerruv:,    and   cites   ceveral  a;.tho:.-itiee   euetain- 
int,   this  y.Oaitio;-.,    ai-aong,  them  the   cr  c-t   of  Lai.e  Uhore  <sc  Uicb, 
t»o.   hy.    VD,    :-row;-i,    123   Hi.,    162,    t^d  otLtr  cast?",    nnd   Ifiter, 
in   con^ienting  U'-jon  this  cnee   the   court   lurthcr   vaid,    "It  v/es 
said   in  Chicago  and  Alton  i.ailroad   Co.,    vs.    '.  il^Ton,    ouprc, 
thn.t  railroad   corinani^p  i;ave   no   ri,';Lt  to   invite   the   tr-Ypi- 
in£,  pubj-ic  to   f.ccupy    ;  ositiont;  of  peril.      In  o.ll   the  casee 
above   rcl erred  to,    vvx-.t-re   rx  pac8eri(,;tr  clicnountfed  from  a   tr'--in 
at  £  '  lr.ce   of  dr.neer,    or  rent   frcr.    a   eafe  plf-ce   on  p.  train 
to   enter  p.  part   of   the   trr.in  r/hicL  v.'at   dr-n£,erov<:,    nnd  isfic 
injured  in  eo  doxr^,    and  \J^erc   it  i;;:'s  held  that   such  pa,s- 
eeueer  vhe  net  entitled   to  n   ri^ht   ol   rec;vei:y   r.-i   dax:iOfe;e« 
f :r   such   injxxiy  a£ainit  the  railrord   coxcr.nny,    it  appeare 
tl^t   evich  niovtment   of   tiie  p.-,.£-6exifc,er,    in  f-lit.htir.i:   froK  the 
train   or   in  ciianciiit  hie   f/osition   ;vn   the   trr.i,',,    wcs   not  done 
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ty  any  direction   rr   invitntiRn   ol    tl.fe   c  nciuctor  of    the    trr.in 
or   otl-.tr   ecrv.-^int   of  the   cowrny '' .      In   .'lcter;.iinin,'{  vfehether   '■>t 
not    UiG   decfcaoed  v.as   ^^uilty   oi   contributory  neglif.ence,    the 
Jury  iiad   ::;   rii;,iit    to  C'^npider   the   xact    tn^t  ne   aiifThted   from 
the    tr.Hin   •  t   a  rlace   aot  liVOMiaea   xor  pasfen^erf,    and   that 
he  v/r.e  ^vallcini,  along  arid  paercd   o\trr   tiiese   trrcivS   "t  v;h^t 
he  "auat  I;ave  3:nov.7i  wne  e  dmH^eroiie  pluct,    v/itii  liis  head 
bov^red  dovm  and   ,'ipj;..".reutly   oliliviout?    1.0    tiujii;.s   thft  ytt.re   tranfv 
j.irii.g  c.round  hin,    -nc    they  alec  had   the   ri<iit   to  trVe   Into 
crnrlder.tion  rnd  dctcruine  Y.'iietht:r  or  not   it  vvac-  neiJirence 
in  him  tc   rttemrt   to  croee   the  trcvo-e  ^^ithout   J.Ov>kint:   to   s?ee 
if   r.  train  wns   ?-.p--,ron.chi;''4. ,    nnd  the   jury  werfe   the    judfies   of 
thrt  I'fict.      -here   v;ere   quite   ri  nuj;i»:.er   ot  jjerpons?   in   t}i.e   vi- 
cinity oi   viltre  1  r,   louden  wae   injure'!   tiiat    r>aw  this   i'reii.iit 
cr.r  nnc;    cav;  it   .vovir.g  r.nd   eaw  it  i;io\ing   in    ci*t5  cirection   of 
lir.   louden  nnd  it  wag    Xor  the  jury    to   detc-ivine    ivretiier  or 
not,    in    tiiE   exercice    vi   due   u-.vie,    i^e   snoulci  ii:'\6    reen  it. 
21  .-i-c  i.£.d   iieea  thu   car  ...ovinfe  lie    certainly  v/ouic   h^ve    estopped 
and   ;-errcitted   tl^t    cr.r   to  pats    oy .      .<©   «re  uni:L'le    to    se,y   th?»t 
the   verdict   oi"   the  jury  was  uanileetly  againi't   the  v/eight   of 
the   evidence   in  detcrainin^   that   the   ^.tcteased   wae  ^V3i^!ty  of 
c  or.tributory   nts£;lit,ence . 

it   ie   insisted    jy  counsel  xor  ulaiutiil   th-it   the 
court   erred   in  t-i'vint    tha  dtsiendant'e    iiret,     chiid,    fourth 
and   liltn  int'tructiontr,    in    thit-,    uhat   the   liith   count   of  the 
declrrrtion   chri^ed   t">.r.t    tiie    ir^ctp  cowplainea   ox   were  v'jlfvJl 
end   v.'nnton  r.nd    thrt  hy   thepc    i  :ur   inotructi  we   tl.v.    jury  vrere 
told   thfrit   the  plrtintii'f   could  not    recover  unit  i-i.    it  ft-^^c^red 
fros.   the    evinc.ncf?    t->';-t  >>e  ».r  o    in    i"'i<=    f..-v^i-/^-i  op    ni'   nrdlnnry 


-£i- 


■\atd-   »iii}iy  J-:m;j-    ...  ,..:,.■    ...       ..  .^-.tSJo  xf  ■■■-■■  .■..■■.,  ,■ 

"!■'    ■ '■■  -it,  sxiif  hmx,    ,.atr.iifafi: 

,1 '      (■■  ■■'  . 


-S. 


cure   for  nie   o-?na   nnfety,    nnd   fne   contention   if   Virt  under 
tl-.is   count   of    the  decifir'^i  tion   it  wns   not   nec^csery   to  vToye 
Uiat  the  plaintiff  v.ae   in   th«   excrciee   ol   due  crre   for  if 
t'iiv   del cnuk-.il t£>   were  t^uilty   of   Iht   vilfull   and  Y;antnn   act? 
tj.en  i    lia'oiJ^ty   t^ccrufec    to    the  plF^intili,    it£-.- rdlep-p   of 
Lis?  netixtence.      As  v;c  unct^retand   the   Inv.',    trie  T.'on-itlon   ie 
correct   and   if    tx:e    evidence    f.-'irly   tended    to    ^yicv-  tl  nt    tiie 
actp   vvtire   v/illuo-i    or  v.ajfiton    ti.eu   these    inr  tructions  vcu3.d 
take   IrcBi  tue  jury   eatiiely   tiie    cnnciderf^tion  of  tlie   count 
Ol    the   declaration,      it  wupt   fp  .tar  from  the   record,  howevej; 
tr.et   there  w?.e   evidence    tendiy^    to   support   tii;?  count   in 
order  th?5t  these   instructione  may  "bP   rcf^rded   ^r   erroneous, 
it  Y,'ar   eaid   in   the    cape   r.f    /Tnrlinh   vp.   (^aicnrn  l-rGflt  Vcstern 
Hnilroad  >^o.,    IfiiJ  Apr:,,    2.85,    "In   the   •'in- eley  c-^ee   pupra, 
appellee,    the  plaintiii    -wae   p    treepanper,    vnd   it  v/rs  held 
that  he   could  nc^   recover  unleers   the   act  w?p  --vnrton   and  v.ii- 
ful.      We   conclude   froiu   these   -H'thoritiee  end   from  T.,      ,   k 
I,    -.    liy.    Co.,    V8.    --'Odorrier,    l.iv   a.  11.,    &9€;    >vahai?h  h.k.Co., 
vs.    opcer,    iut   ij.l.,    ;':44;    >  .    J.   6c  .u.   i:y.   Co.,    ve.   J?uffy, 
li.'i  111,,    4iji',    snd  Uhic;:feo   inioa  '  raction  Co.    vs.    •.c-.innie, 
112  ill.   J'pp.    177,    that  if   tixe  acts  and   -ir.iesio'iS?  ]iore   re- 
lied upon  vere  proved  jind  were  vfrinton  and  wilful,    pp-.-e31ee 
coula   recover  v/iti^out  proof   that  lie  vse   in   the    eircrcise   of 
due   core   lor  hie  oy-ti   safety ".    -e   think  th--t  the   crucial 
question  in  determining  v/hctiier  or  not   tVie    in«tructi->np  giv- 
en were   erroneous   is.',   did   the  riroof   fhov  or  fj^irly  tend   to 
prove   thot  the  acte  \vere  vr^nton   -^nd.  vlllul.      '-'he  .'»ct3   nhrri;d 
and   coiDTilained   of  as   being  v?nnton   rind  v?ili'nl   nre   thnt   the 
crew  manaKin*;    eaid   tr^in  operating   the    string   of  freight 
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cp.rs   operated   the    sar'ie  xciliuily  an<i   wantonly,    in   total   die- 
reguid   of   ti-e    acii'tty   of  i  r.    Louden,    and    o^x.rpted    the    fjnne 
alo/ifc    paid   rniiroaci    traci:   at   a  hit:h   and   A^.n^eTcvr!   rr'tc   of 
!?need  riti.out  tiivint;  v.nrnint'   to   j.ouden  nnd   tlieroby  v/ilfuily 
and  ■wantonly  rcn  tht    .'^nid   ..ilter  i.riuden  dnwn  n?  he  was  at- 
tCRiptiufc   to    croBs   eaid   trach.      It   ie   said  by   the   nuprerae 
v^ourt   Oi    t--is   !3tat«,    in   tlie    caee    ox   i' .    •  .    i<r.  il  rorid    Jo.    vp. 
l4iner,    "^'S  l.l.i.,    uv-l,    in  'iuotinti  ap::irovi.i<::ly  from  ThouT)- 
rm'?   Cora'aentfirics    cm    ibe  i  aw   ol'   ^^egl  i^.^ence ,    tri-'t,    "An 
entire   awtencu  oi'   caie   ior  tnt    iife-,    tne  person   or  the 
property    ji    othersj,    each  ae   ej'hioit©  a  con?ciout'   indilffe-r- 
ence    to  corifequen  esse,    iriakee   a   caee    of   conetnjctive    or   1  ^al 
v,illiurinesF.,    ouch   as?  oii-'a-tee   the  person  v/hope  f'uty  it  mxs 
to   o.ercite   care,    iputji   the   conr-euijBnceB   of  p.  v?i::3.ful   injuiy", 
i-aiiy  auii.ori  ties  iiave   uetn  cited   by  plaintiff  and   defendD.nt 
to    the    coiae   eilcct   and   the   ciuestion  now   ir,    vrre   thppe   nets 
ruch  as;  exiiivit  a   concciovis   indilicrence   to   the   coneequenfea 
Txie   train  v;r2   heing  opf.rR.ted  p-t  a  r/^te   nf  frcr"  four  to   t?lx 
railef  an  hour,    c   orp.keRian  v/ith  a  lif.htod  Ironic r7i  7fr.p   on  the 
foreiiiost  CHX  aad  jiie   laiitem  vjp.s   in  h   consr.ieuoup  T)l'ce   ?^nd 
■W.-..S,    so   i'iir  as  Y/e   cnn   see,    in  accordance  r^ith   the    nrdin^nce 
oi    the   city   oi    ^a-et   .it.    .L.ouis.      It   certainly,    tro;-   oil    of 
the   c\idc.iCQ,    w;'9   3uiiicie..tly  conspicuoup  thet  persons   in 
the   viciuity  could   eee   in  vv.(ilch  airention   the   err  t/u?   ■  o\ins 
ihe   rale   of   spefcd  lit  which   the    car  w^.s    .;ovinc  cr.ld   not   be 
coji.idfcred  r.s  vauton   or  v;iliul   lor  in  the   c-se   of  1.    'J.    F.y. 
Co.    \B.   .-icuicr,    202  lil.,    boS,    the   ijupreme  Court   9S.7^,    "Tn 
lllinoie   Ceiitjcal   ..ailroad  Co.    vs.   Jitthorington,    !>unrn,    '."fl-;ere 
a    train  v.at-  runj.ing  at  the   rp.te   of  fifteen  milep   an  hovir  in 
violation   of  an  ordinance,    it  w^s  held   thfjt   the   t'peed  nf   the 


-10- 


fis:>"3,»x;c. 


.<a:.;   xu  x.^5  i  .ijiil !. 
,    'v-;^!-!:-!    .vy  ■.  ,    ^gr    .c^    -U^^- 


tr-^in  coiild   not   nlone  be   rofcarded  o.?,  a   s»uXiicient   i'enoon 
lor  iioldint   th.-'.t   the    injury  wr  i?   v/illful   or  ■Knnt'y-,    «nd    the 
l5ini;uftfc,e    theie  used   v/.-^s  quoted   und  ri.pprovfid    in    t  Xajicimrd   vb. 
Lake   Ohore  and  :  ichif;an  southern  ho  ilwny  (Jr., lye   JTil,,    416." 
The   caee    of   lleice   vp.   Chicai..o  i;  -"'Itan  I.,   h.    Un.,    P.bA   11.1., 595, 
and    others   cited  lay  jjlnintiff   ore  viiolly  dilJerent   froc  the 
cr.RC   now  under   v^onsif'erntion.      In  t>nt   cpe    t^t-    trr-in  \7S.8 
running    at  n,  hif-h  and   danferousj   r??te   nf    <?-nfed,    t}.'irty-lxvc   to 
forty  rilQei?  per  }i.oi;r,   vdtiiout   !^.  iu-'d  lif'l;t,    nnd   running, 
tlTirout;}!  p,  place  'vhere  rjerpone  -wore  e-Tpectec    or  li.;).uie   to   cin- 
erefpte,    and   r.'l.i3p    it   is   true    th^t  rersons  Yrere    liaTjle   to 
oonf'rr.f,rte  here   the   tr^in  h."d  n.o   '•uch  r    .•■"^iced  -mat  vna   rv.n- 
nir.f:  rt   tVi.-t    rnte   rt  v-ldch.    it    could   "tie    rto-^nied    ■■^n   very   short 
notice,    and    the  li{rht  V"!p   err  ej^icuoue.      Asriuinlnr   tl;at   the 
trakcnsan   eaw     r.   louden  -^pi^rcaciiinr    the    tro}:   fnr   some  di?- 
t^^rice  "belore   reaching   the  joint  where  he  \r-p   in^urcA,    cnuld 
it    be    seid   th-t  he  v.nr   i^uilty    oi   ??    v)n.nton    or   y;ilful   act    in 
allov/ing   the   train   to   -.roceed';      He  had   a   rii/nt   to    agisuTr.e   tl'iat 
louden  we^^ateA.- the  t-^iiji -Jlxoviog'  &»d- 33ould;.'aai>-.  PS  a  rer.eon- 
R"b.Iy  prudent  i^n  a>rd  not   vtop  upon  the   railro;  d   trnck  In 
front   of   the  rrovini::    train,    .^^^rtlc-tt   Vf.    Im'Daph   il.lwCo.  ,220 
111.,    163.      It   is   evident  frora  this   testicony  thrt  the  de- 
fendant ''.inptnnley  r!id  not   reali?;e   that  Louden  wne   nhlivious 
to  wh;-t  v^^.e  going    on  '^roi-nd  }uiu  until  they  T»ere  rithin  a   very 
few  feet   of  hiu:,    and   n'bout   trie    r,naie   tiEip    theenr.inetr   of  a 
nerrijencine   nnd    -^thcrn   renTi'',ed    the    ?^r>r-x(. ,    r:nd  ?it   nbout   thpt 
tirre    tV  e   engineer  ^ilfrt  +he  "'.•>~ipt?.c,    others  hf»llr^r^c-d    at  Louden 
and   the  hrpJfciriF.n  ppve   ti^e   quick   rrtop  KKi   sifnnl.      .  ven  though 
thfiRf    of+.B  _Tr,«v  Vinvp  "hflpn   ■ni>col  i  jPflnt    fv'i-.ir.h   rre   )';^\e    not   digi- 
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cussed  in  tiiis  opinion)   wc    tliink   xi;ey   are   very  Ipr   tron 
being  \7imton   and  v.ill^l,    and   there   being  no    fvi-''ericc    to 
tupijort   this   theory   o*   plainwiif '  £  cat?e  te   ;  ivin^^  of  tlie 
iri?truc tio.ic  w-^e   ?:ot  erroneous, 

-liS   fir^t   instruction  fiven   on  >jehnlf   of  oef'endnnt 
ic  (,leo  cvK^ilninod   oi'  ^oecpuoe   it   'announced  th«   vn]  e   th?^t   if 
j.o.uuen  huU   looked   and    by   tho   e;veroire    oi'    r»r':'in   ry   c^re   C'-'i;3d 
h;  vc   -cccrtained   tlie   r-.^iy^x OF^zh  'Vi    prad    trfiin   -Tlonp   prid    track 
i:;   tivit   to  lifive  avoided   injur.:, ,    •Ji,/ia  did  not  loo.k  then  }ie 
coL.ld   uot  leccvcr.      i.e  ao  not    ue_iieve   this   ins".ruction   ie 
cuLJect   to   criticiEia  I'-caufe   it  ^/ruvideo   Ui  t    ii   ordinary 
c>-;ie   ifc!i..uircd.  iii:-i  to  Ic.ok  nad  that  he  ^?ar  t.uilty  of  negli- 
gence   in  not  lookiiii^.,    ecxd   oc^uld    uy   the   e:-erci?e   of   ordinnry 
c?re  hnvfc   ^ecertaiiied  the   r^pproach   of   s?'id    train   ^n^^  avnided 
the   injiiry,    it  Wic-  his  duty  to  do   so,      we   ses  nothing  v/rong 
with  ti.i£   mttruction  and  k^ow  ol    r'O   re^pon  v:hy  it   should 
ha\e    Lotfn   reiuced. 

<.e   think   tliat   the    rritacjcn  uy.nn   instruction  Fo.lO 
ie  v-ithout  nerit.      'hie   jury  had  the   richt   to  r,ct  upon   the   evi- 
dence as   tlie   court  permitted   it  to   be  received    oy   t)  e-^,    nnd 
ii    they  hsd   ijeen  directed    to  pick  out   tae  jj;«teria.l  '-^-rt  and 
act  upon   t'.i-at   t^iis?   rould  have    Deen  erroneous,    uvile?*?   the 
material    vjrts  had   betin   ©xpiained,      j-he   objection   is  not  vfell 
t -xen. 

'while    v/e   are   of   the   opinion   tl'iat   trie  accident,    in- 
jury cuid  loDv'  ^0    tiiis,  I'ii^i-Ly   iP   to    ''«2   very  uuch   deplored, 
yet  we  fc.re   unauie   to   say   *a'oi.'.  this   evidence   thKt   the   jury 
erred   in  iaiiding   that  ti.e  deceased  nr's  not    in  li.e   erercire   of 

due   care    ior  his   ovaa   saiety   or  that   the  acta  were  wanton  and  • 
vilful  upon   the  part   of  t>.'C   defendrr.t?,    arc.   tho   Judfjment  of 
tne  lover  court   ia  affimed. 

Lot   to  be   re  lorted   in  fuXj  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  Di.'Strict  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  af fixed  the  seal  of  said  Court 


at  JStL  Vernon,  this 
A.  D.  1917. 


dau  of  April, 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dav  of  March,  in  the  oear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  Jame.s  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrt;  Higbee.  Justice.  / 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.'PASLEY.  Sheriff. 

/ 
And  afterwards,  to-wit:    On  the    Thirteenth  dag  of  April,  AsD.  1917,  there  was  filed  m 

the  office   of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 

following:  ^ 


.Maunie 3anli:ing....VQrn.p.any..,. 

Apx^llant 


No.  ...18 - 

October  Term,  1916. 


.-J.Q]an..._i^p.l.in,... 


Appellee 


0  6  I.A.  90 


: IflROR  TO 
APPEAL  FROM 


.C_i...rc..u.it... 


COURT 


^'^it^- .COUNTY 


TRIAL  JUDGE 


HON. J:IJLIUS....C., HLRN. 


/Il  •- 


Term  ho,   18.  in   the  Appell!?.te  Court,  /^end.n  ;  o.   43, 

iourth  rietrict. 
Oc  to  be  r     e  rs.i ,    1  v^  IG . 


I.annle    'nnking  Company,  ) 

•'■pp  client.  I 

vp.  )      Appeal   irorc   the   Circuit  Court 

f>  )  of   v.liite  County. 

Joiin  Cfii-liti,  ) 

App  e 1 1 e  fe .  ) 


.  Ci'vride.   1\   J. 

It  appears   iron;   the   i'ilep   in    t,}ii»   cr-E?e   thx^t   the 
a.ppel.!e«  failed  to   ixle  n    uriel  herein  t;?   requirecl.  by  the 
_^_ule3of   \,his<  court,    juui   for  tii«t  rer'ia'on  tiiS  Jud^iuent    oi   the 
lov-er  court  will   be   reversed  pro  lorcia.      ■  ule      /,   providee, 
":5ri€l>   lor  appellee   or  defendant   in  error  ;T;u:rt  "be   filed 
Y.'ithin   ten   days  after   the    tif."ie  fixed   for  iiliru;,   brief b   for 
fjppelJ'int   or  pl?^intiff   in   error,    or  "'it;. in   ?ijch  further    l-i-rie 
08  mcy   be   rrajited   \iy   t>ie   oor.rt   on  'motion;    nnd    if  not    po   filed 
the   JiJdftment    or  decree   of  the  court  helot;  will   he   revevped 
pro   forma,    etc."     The  arjellee  neit)^e■r  fj.jed   <".  brief  nor 
fxeked   rn  ortension  of   tivie  herein.      Jt    is    tiiercfore   ordered 
thj^t   the   ,judf>m^nt   of   the   lo-ver  court    Le   reversed  pro   forma, 
and   the   orubc  reisBnded  , 

i  ot   to  he  reported   in  fiill . 


«Mi;J-   tiJftt  'si^o  yli-IiJ-   Ki  selL'J:  sdd-  isoTl  a'sssqq/a  ^J'X 
arf*   X'^i  .I9»'£xu?is'i  gM  rt£9"xsii  l^iiu   a  ali'i  o;f  &s>Xi«l  «)9XX&q^-« 

,«3iii;vo'sq    ,T!:?   aXir  -      .sonoi   O'sq  iaaar'-sv^it    i^d   XXiw   tiuoo  'i,9Vfo." 

o>9   ion  li    br.n    jnoi^o/-  no  ^t'fi-'rx   9tif   X'^'  ^a^fif 
fe»?-..3V^*r   tjvf   fixv,'  r^ol°5)<J    tiuoo  ©.'Kt   'if)   39'.jo'5&  to   ^nsjfi^jfoyt.  s^^^' 

.fXu'l  ni  IJwi-iOijiS'X  ad"  oJ   J" 


/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mv  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mi;  hand  and  affixed  the  seal  of  said  Court 


at  S^Ct.  Vernon,  this 
A.  D.  1917. 


dau  of  April. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon.  Illinois,  on  the  Fourth  Tue.sdai) 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dag  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H  Boggs,  Justice.  % 

Hon.  Harrp  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:  i 


0.   .'W...  Richard  son\..&; Co...... 

AppeTJant 


No.  .21 

October  Term,   I  9  I  B 


i'.dv/axd Bt.e.in.£.o..r.t s.t 3.1..,. 

_ Ap  p  e  1 1  e  e  B 


I.A.  91 


COURT 


J.a..s.pe,r COUNTY 


TRIAL  JUDGE 


HON. 


'•  ri'  f 5       ■  ;■  tf .;T' 


T«ra  he,   23..  m  the  Appctljnte  Court,  /^enda.  Xx'o,4 

jfourth  ::ii strict. 
Cctob«r  tvrni,    I'Jie. 


Appellant,      ) 

vts,  )   Ajii^eel   I'rr-a  Js.frii<.i-  County 

)  Circuit  Court, 
i-dv-ai'd    -teinfort  nnd  <..iclinrd    } 
ivtfinlort,  ) 


h,9i'rM^t.j\KJ.i 

The  Circuit  Court  rendered  judi^ent  ^U;  a  in  at  arfjel- 
lant  for  co^t?.',    to   i-cv'.-rf.'a  v.j.icii  the  .tjjpeil«nt  prosecutec 
ti:.as  fi]v;e?>.l. 

It  appears   from  the  record   in  thir  cec   tbat  ©t   e«ae 
tini«  ;)ripr  to   iepttwaber  7>,   1914,    the  appellee?'  ordered   -^-t 
appellant  tov.r  rugg,    cne  of  w.iicn  was  «n  /a.  ini-tcr  rii^i 
valued  .nt  §16. br-,      yh«  ap-^ellnnt  clai>:^s   to  h'we    shi))  ed 
these   ruiiP  en  v^«pt©a!bor  S,    1934  to  apTjellees  at    -12 low  ^-111, 
lllinoie.      '^ine  appellees  nd-nit  tlir^t  they  received  three   rut'S 
but  6<^Txy  t}5f3t   t>>*y    received  the  sxir.iniffter  ru{*.      :'n  GeptesBber 
11th  the  apyjelleef?  pa\'i?ed  apr^ellnnt  that   they  h^d  not  re- 
ceived  the   rue,  iJi  quention  nnd   requested  •Tv.peli'^nt  to  tr  ce 
it  nnd   forwnrd   it  r\t   once.      Aa'ter  cnnsidemble  cr»rr©Ki;.'Oodenoe 
with  reference  to   t^Jp  rug  the   -^'.-velleca,    on  '  ctober  Z*    1*34, 
R4?nin  '^dvieed  «V'ellant   t)i'*t   the  n^g   «!ilr>-^'ed   on    the  SIM  of 
ocptember  had  not  arrived  and   tMt  if   they   couJci   not   tr«».ce 
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z&jw&^^ot^.  fii.f,S  l&qiiB  i>i^t  lioirrsa"  s»«'st>\r:ai  oi   ,s!i«oo  'sot  «fa.8X 
?.<x  ^jj.':'?   »a'-D  «>i;{.J  n,^  fctosdi   (j-vJ  taa'i't   ^TCPaq.Tft  t£ 

«'■      .,3?^t:  •*©.*«  £fii.fr:OCR   s:ii   b9v  lo^n'r   ■^3<<3-   :^.«rij^   xrtsh   itifd 

0"-  "ri  o^  *«,.«(  fe-cr-.s'X:'   .fo-3i*'.'»wpa'c   bny  jjpiiasmp  «1   c-j;;t   aci,t   ?:.-..>.■.■•. 

■     •'■    T»doi'3-''    n^    .is;.'....  ax'^J    :;\«'J'    ^'.M^    n.f    ".'vr-.    '■-.l  •,  :•    ;T,I  , 
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it   to   Bhip   nnother  >\t   once  and  on  'otobcr  fth  f»noth«r  rufi 
of  tlie  0rmt  TMttem  wae  ehip;>^cd  to  «i?^'«lle«*ip,   which  v(ni» 
rccflved  Vy  thew,     aid   on     eoeciber   :•,    1914,    appellee*  sent 
apr.ellant  a  check  for     le.b".      it  furtlier  apne-^re   from  ti;e 
evidence  thrt   tht   freifjl.t  bill   for  the  phitJtnont  of  September 
3rd,    103./!,   mp  Tnariced    "--hort"   but    t>;ere    if   mt,  Ini^  in  the 
rocord  to  ehow  \vhen  or  liy  whom  it  wcig   oo  .'.-:r:rl:ed.     3t  ie   in- 
sifted  by  covmsel  for  appellnnt  tixfit  inni?!:aich  v^  the   rut,  in 
question  ws^b  delivered   by  tJ-it  apjiellant  to  tiu    railroad 
eomrnny  nnd  c-ua>ifc,ned   to  tiie  ap:  ellees  unconditionA3."iy  tt-J't 
tr.iD  "^I'V   in  effect  n  deiiven/    by   oppeijejnt   to   the  appellee* 
r.nd   entitled  appellant   to   recover  lor  the  vnlue  of   tht   rvfe. 
This  proposition  of   3>w  in  n   correct   one,    as?  v-e  uncieretnnd 
the  law,   unless  there  \m,if  a  contract  or  ni;;reement  to  deliver 
thf   rufcB  at  v;i3iow  Mil.    *he  oT^pellce  K,   I:.     :'>teinfort   in  Mp 
tpctiisony   pn,y»  th!«».t   the  ni^'.o  rere  to  be  dc3iver*''d   to  hia  'it 
''■'ililriv  Hi31   rnd    t^^ip    If  not   d'>nl<»d,    nor  v.'«e   the   order,    if 

ny  wp?  rri^de,    for  the   ©hipKcnt  of  the  r<!gr   irtrodtsced   in 
evidence  and  «e  thinir  th^t  the  court  "VT^r  i??'».rr'jn ted   in  iind- 
in(?   thpt  the   rug  'if re  to  "be  delivered  '-^t  V,iilow  Lilt,   nnd  t*^^t 
the  pririCinle   ri  }t%v   invoked  \>y  the   «,  cjselJ&nte  would  not  "be 
»;^pXiostle   to   ttie   lactsi  in   thic  c-nee.     It  further  nproms 
from  the   record  t)i«t  there   lo  no  evidence    ir.troduced   show- 
ing tiijat  BppeDsnts  delivered   the   rug  to   tl.e  roilrond  c'>r.i- 
pany.      It  wnp   pou^ht  to  v-rcve   thie  fpct  ty  tic   introduction 
of  the   lill   of   iRdinii  ti"j»t  wac  iemied  ^.t  ti;c   tlr.e  Of   the 
ehlpnent  of   r>eptenil>er  Z,    1914.      Amcnpnt  irn'ond  of  'U fer- 
ine the   orlf,i?''-'il    "^'iH    of   ladine  in   evidence   offered  a  cnpy 
of  it  T7hloh  v/nf?   o1-Jpcted   to   and   t};©  nljjoction   ruptnincd   by 
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court,      'ii.ure  w,l8  alio  ,t  oorsy   oi    the   irelt^ht   bill    receipted 
by  xLs  drayicnn  of   nppeileee  v/liioli  w  e  niftrk'.d     'exhort"   "tut  no 
on«    rw;e\.6    to    -cioi,    or  vnc-ert/trxid  jutt  how  tiii?  lroli,lit    i.i]] 
cau.0    CO  iie  ti.  i/.cd   "short".      Vi.*,   ;  .  ;  c  ^  !l  ( c,    ...      .    ;^teinlort, 
ttrtiiiee   tiint  it  'v.'.r  uarked    "slirrt"  Y.^ien  )i«   rect-ivtd  it  and 
tlist   it  w;j.3   iii   ioct   s-Jv^rt   tl^ti  rup   in  quc;?tioTu        '--e  tvi'ence 
introduced   oy  appellant  upon   the    ciuf,stion  ol    ti.e  deli\ery   (f 
tne   ^'oods    to    tiu:    fftilroad  c.x'iioaay  aid  not   idcntily    ti.e   I'ug 
in   quertioa   »; s    eeint;.    in   tV.t   "bale   oi   (fondo    r^hi-nned   aud   in 
f.-^ct  cid   not   6l".-T.'  c   delivery   oi    even   the  13016   of  f^oodo   to 
trie   rrijilroad  cvvi:\f.r.y .      it  w   5   further  dcveloncjd  upon   the 
trir.l   t.-tit  thtre   wr.e   conssidereio'i  e  cotree^ondence    wetv/een 
the  r"rtic3  \-itii   reference   to    tr.ie  ri,t.,    the   "poelle-.s   in- 
Gistin^j  nil  oi   Xh.e    tir:fe    th  ?.t   ti.c   rUt;,  ■?.■' t;^    :ot  dcJ  ivored   to 
theia  Tj'.d  c-ppt-'llant?  v;ere  ^..pp&rentiy  cstisfied  v.ith  that   iact 
until   in  tr.-cin^^  the   "bundle   of  ru^?    chipped   nut   it  developed 
tii^t   t.ic   ireif^^ht   till   for   the    tundle    of  rii^F  wnc-    git,ned  up 
uy   tjiG  dxayiutiXi  cif  appellees.      1)..^   tr;.ril   ccurt  l^caii   iue   tte- 
timoziy  ci    tiie  t,  it  nee  see   in  open  couxx   "iyid   saw   the   ennduet 
and  ce2:e:;iior   of   t.  oec    v.':.'.c  did  not  felvs   their  de-orition  and 
vas   Letter  ai-lc.    to    tell   v;heth«;r   t'c^ey  isere    rn^enlcint^   the    truth 
nwOi.t   fnis  .aatttr   thf^n  we   arc,    and  in  \i<iv.   of  the   inccfinite- 
nees   ot   the  testimony   es   to   the    oelii/ery  of   tiie   ru^^,   in  ques- 
tion  to   *hc    rrilrcrt'.   c^-m-any  nnd   the  ^.o:?itive   denial   nf   the 
nr.r.e3!!ee9    tii^^t    the    ru^  "vins   zcc&i\eC ,    vaC    in    t"  c   further   con- 
^iZ^er^tion  of   the   f;-ct   that   ti.c- ai:pellee  i^.  K .    bteinfort 
te£=tified  tr.^^.t   the;   cooc'e  v/crc    to    Lt.-   rleii-wcrcd   -?:t   ufilov;  lill, 
we   are  un-'ible    to    ?ay    tr.r.t    the    iindi)^;   of    tho   ■-;irci:it   Judfje 
"—■•  --r.ifcp-'ily  ajn.invt   t:\*,  7Qi-;:.\:t  of  t^e   evl<^cr,oc,    -n-?.    +"".e 
judt^iiient    of    tne    Li  re;;  it  '"-ourt   ie    af;.iixicd. 

JUDGI-.MIT   Al'a-I:u.hD. 
L"ot   to  he   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  withm  arid  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  JSlt.  Vernon,  this ^^.J-<f^\  .    ..-^    dav  of  April. 

•^A.  D.  1917. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tucsdai) 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  H/th  dao  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harri;  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  Pj^LEY,  Sheriff. 

And  afterwords,  to-wit:    On  the    Thirteenth  dap  of  April,  A.  D.  j[917,  there  was  filed  , 
the  office   of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an  OPINION  ^  the  words  and  figures 
following: 


Laura Snodg.rass.., Admr 

Appellee 


No. 26 

October  Term,  1916. 


2  0  6A.A.  99 
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..lil.s..cin.....axid..,..C..Q..tt.e..r.., Bje..c..e.i..Y.e.x.s_,... 

...C.,_....P.^.....& ST..   L...._.R.   R........C 0 . , 

Appellants 


COURT 


,Alton,..__Ill... 


.^ODNTY 


TRIAL  JUDGE 


HON. 


J.    r.    DUlttJGAN 


Term  3;o,    26.  in  the   /-ppellpte    ".ourt,  -/^enda  l'iO.35 

iourth  ■i-'if?trict . 


I-puro   k-'nodtraes,    Ada^.    o±   the  ) 

fcetF-te    of   John  V;.    '^nod^rapf?,    deceated,  ) 

Appellee.  ) 


va. 


..luford   -.ilpon  and   v*iiiiaj.i  Cotter,  )   lllinoip. 

Keceiverp,   Chicp.i.o,   JF'eoria  L  ) 

St,   Louis  railroad   Coin,o.iny, 
Appellants. 


j   Ap]r>er!l   Iron  the  City 
,    Court   of  Alton, 

) 

I 


J.'.ci..ride.   J  .    J. 

The  plaiutill   rfccovei-ed  a  judgment  f^^  yinot   the   de- 
fendar't   lor  ^yi'^-OC  fiiid   coi^ts,    to   reverpe  nladn  judgment 
ty  ir   f.ppcal   ie  prorecuttd. 

It  appcare  ircra,  thts   record   in  this  caee  thnt   on 
AUfcUs^t   5,    Ivib,    £-.t   auout   bit.'   o'clock  in   the   altern'^on, 
John  \i ,    Linod&rass,   -vusLand   oi    tiie  appellee,   v/as   struck  and 
injured  "by  a  paeseii£,tr   trs'in  of  aoiSllant's  in   the-  city  of 
j-lton,    froffi  •v/i.ich   injuries  he   &Aortly   thereafter   died.      The 
deceased  'k«is   cf    tl-:e   a^^   cs    iifty-eieiat  years   and   a   tea-nster 
oy   occupation. 

it  appeara   Iroa  the   evidencu   in   thie  c?pe   th=?t   the 
rnilroad  tracks   of  .nppeilant  and   that   of  "ohe   liiinoie  'J'err.i- 
nal  iiailrond   ran  pnraJlel    to   eoch   otiicr,    f-rt   and  pi  st 
throut:h   the  eat?tem  pn.rt   of  the   oily  ox   Alton,'  cropping 
i-l'-ffii  ..treet   and   other   streete   of   the    city  t-xtending   north 
and   south,      ihe  dectJieed  on   the   evening   in  quei?tion  wae 
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no   tp.cli-  »sjf\3  si.il;}'  rti   ■^'iooiti   HiiS  xiiwii  a  s:jj-iy.q;s  ^* 
,tiocfn:«;J'XB   a^-U    f:<,i:  jCaoXo*o  CS  itJ- JuoUis   *s    ,Ji';^X    ,£ 

io   xj-tio   'jdj    ai    a*  J';      J  ^    to   «if:vx;f   -isi^s^S'jSd  s    =<.  •    i)v.i  u;^-,  i 

Sri*    X'?.ii#   s?j  ^,a   gin.t   xil   9-. ■ — ■■■'     sd<)-  taoicl   S'i.s&ctq£:   ix 
-iriii?  sioHJti.tl   arij'  'xo   J     : ■.•iT«XXc>cq>s  lo   ■^■iionxt  bBOilir.. 

rUictt  anibnaJ-xo  ■<t*i:a   ori;t    io   'ii%sitJt>i  tadic  ban  ^aot. 


X- 


goinfi   froia  pome  point  wect   of  iltua    ;trtct  to  care   lor   &ome 
hoiis  thi?.t  he   or  his   eon  hr^d   clmrge   nf,    eouth  or  erot  of 
A  luia   L'treet.      The   firpt   thr^t  v^p.p    scon    i*'i'  Lilxr,  in?  waif  going 
e.'et    oetv;een    Vine    nnd  kojivuaent    ptrectp   travel  ing  betvreen 
the   trncke   of    the   np-cjll'mt   nnd   the   Ijlin-^is   '"crciinal   r.r-il- 
rofci,    rnd  upon   rer.cliing  Ilnr-i   "triet   he    turned    to    thf    fouth 
to   croye  rpptlls-.nt '  p    irRck  and  hpd    po  li.r   crorced  t)ie    trrck 
tliut  he  \jHe  eitht  r  ntruidirig   on   the   tie    or  vit!.  one   foot 
over  t'nt?    south  rnil   of    the   track  and  Mr.'s   in  thie  nocition 
T.hcn  he   yi'.v    f<tniclc  and   injured  by  nprit-l] pnt '  f^    train.   There 
vere   no   ohjtc'.K   of    any  kino    to   ehut   off   the    vitv/  oi    deceasod 
froa   veeinfe;  psi   r.Tjproachin^;   train,    s^nd   the    tr'  ck  wae    ?traifht 
v/i  th  an  uxiOuetructed   Aiitv/   to   the  v,i  r^t   for    ti.'.;    dietnnce   of 
four   to    eix  hunOi*ed   leet.      ■•nen    the  deccneed    rcnched   the 
point   it  viiere  he  v;.-3s    -tending  on   the   end    of  th:    tie  v;ith 
one.   foot    ncroes   tiie    eouth   rail   he    stopped  o.nd    £?tood   there 
for   BOine  little  ti-'.e   v/iti.ovt  nny  apparent  renpon  therefor. 
Ciocce  of   the   v^ilnefieee   fjay   fncre  r/r-s   a  "joy     inc.   vroman   clope 
hy   snd   the  dect'n»f:d  v/;  f?   f\pparently   enf^'-i.ed   in  a  conversa- 
tion 'A'itli   t>  it?    v^omnn, 

It   further  nro-Pn  rr    thrt  fip  he  r^ndert-.^ok   to   cr-^er! 
tlifc   tr&ck  hif«  he'ul  was  drooped  and  he  did  not   look  cither 
wpy    to    r?ec   if   there  t.-pp   rn   nppronc}'inf,    trt.in,    -nd   the    evi- 
dence   ?'hoY/p   th-=it   tVe   dr'y  r/nr    clepr  pvd.  IwC  Le   Irolccd    to    the 
v;ept  he   could  i:'.->ve    feen   tb.r    trrin  fHppror<chinf  him  froB.  tnrt 
direction,      'iii-f    ter-tiinony   further  dipc lores   th^t   imrr-ediately 
before    ptrikin*     the   dtceeeed    the    engineer   IIlt   three   or   four 
ehrii]    blnetc   of   the  vMrtHf    Vi  t   it   ppper    a   th-^t    the    enfine 
v;pp  vtry  close   to  hiTn  T.hen  there  ll'ptp  v-ere  t^iven.      The 
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evidence  v.ith  reference   to   the  rinj  ir!£,   ol  the   bell   1« 
conflicting,      ^-ome    oi"   the  ritnsvvCB   ftrtte    ti.   t    ii  y/:\z   not 
rin^irf    ^ni    :it}'icrf    th?it    it  rnp.      The   train  ve   rimning,   nt 
the    r  te   of    fron   ttdrty    to   ti  irty-iive  rcilte  vcr  hour. 

The  nppellsnt  uxtes  ne  r  i.rounci   ol  revtree.l   in 
tiiie  Cf>.ee    tA'o    retfone.      'Tie   ie.   the.  i^i^vin^,    ni    en.  or/onBouf? 
in5\-ruction   on  behali   of   ajroellee   and   t/.e   otiier   ip  thrt 
the  cieceaeed  wae  not   iu   ta^e  fcxercice   ol  due   c?re   for  hiw 
o\?3i    s.-^fety   pt   ti-tj    tine   j\e  v.'-:-   injvired.      In    tht   viev;   Ui- t 
y;e    ""^iiicie   of    ti.ie  Cf.ce    it  viJl   not    be   neceopaxy    to   cons?ider 
tne   Question   ns   to   the  erroneous   instruction  n«  vfe   rre   of 
txie   opinion  tiiat    the   case  ^faJl  hn  ve   to  be   reversed  becsuee 
it  deep  not  a  pesr  frou   tne    evidence   tVi-t   the   deceared  -t-kb 
at   the   lice   of  i'.is   injury   in   the  e-erci-e   nf  due   c^re   for 
his   ov/n   eafety.      It   a'o'f^e^ri?   from   this   evidence    tiif^t   the   dny 
was   cleor  and   the   deceased  had  an  unobptructed   vievr  of   the 
railroad    tr.-'.cx    for    the   distance    of   fron  four  raindred   to    nir, 
hundred    leet  7/eet   jLro;;i  tlie  j^oint  wxiere  he  v/.ip   injured,    thr^t 
there  were  no   other    trains  pc^sfjing  alont,   &).e   other  railrond 
traciie   or  unv'u^.l   noi^ee  ol   any  kind,    or  .^othint,   th?t  v/e   can 
see  v.'ould   in  .-'iiy  L-.nnra;r  tend   to  confute    the  deceased  and 
Cause  hizi  to   isil   to   look  or  lipten  for  fm   nn  ■•roaching   train 
as  iie  attempted   to  cross    the    track,    an-j   ne   certainly  did  not 
look   or   iieten   fox    if  he  had  he  could  h  .  ve    reen   tiie    trnin 
and  avoided    tne    in.jury.        nen  he   ren.ched   the    ?=outh   rail   of 
the    trnci:  ne    ptooped   and   v?,!?    etanding   there    ptcoped    over  and 
alter  etoppinfe  did  not  ;..iove  until  he  T/ae    strvck  by   the   train 
and    two    ordinary    -ten?  Tjould  h-'ve    carried  )i1.rr.    oeyond    the 
reach  of  the    train,      '^'here    ie  nothing   in   t'le   evidence   *''''>^ne 
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•    ,,,  r  jitsi:^'^  ^■s.ii  te*?  99£i»v:i£;^  Xo  'klmm^  no  aclioiSfxJBiU 
tfiii  'lot  &is^t>  &sih  to.  9o-£a'aLj;c3  axij-  lU   ^ou  a*r»  f>dej8» 
rf'Aii^  v/siv  »ii>?  .nX     ,.&*'su-f  ^  s'-^*  fi'-'^'  »iTU^   sii'J  i.^v  i^ieisa   otto 

a^y^twaT  fcsaiev^'x  90   o&  »v>i?x£  i'liw  a.^flo  siiJ   ts-dS  ttolniq&  axij 
t'Ql  9^^ti  msb  "io  ?>'-T  kotist-r®  sua  ni  -(jTtirttti  a-i-a  .'Sc  aasii'  art-t    '.■ 

„.■..,.      ,    ■..-•! «-t«i     «:*;W     ?W?.    Sl'SiS'-S'    ^jUa,         V,.;     .liO-Xi  .#9»W    i^ao'i  . ;fe©1C.b.(^C'.f:' 

ii-.-v;:  :•;.■(    ■<■--■.;- i.to  oi-CiJ  .sCfOUy :%a£,ii<i.»<:i  ■ftsiiis'sA  .x»sii&  Qii.  ©law,  eTSii- 
lulfitl   afU.doaf5-ir-''T*'   fiR  aoi  .rKKf^li  ao   :^ogX   ©4'   Ile'i,  e^  .ja^«i:  woj-'s- 
J    ftrtr-x^*^    ^'"fi'   fe'!'>ttT:*56   &rpd  blao'x  'nqai-:    ■yjT.rmx 


sny   reason  -fi-iy  he   ehould   rot  iirve    eeen  ru.d  hcu-d   tJii»  triHn 
approaching. 

It   ip   contended  by  counj-cl   for  f^v,  el3cc   thrt   it 
cnnnot  le    ?' id   np   r   mrtter   "1    ]  ar   t}\^t   ti-e   '■rrc«?ped  V'^b 
ne(;:3ifent  vnlees   j-ll  aiind?   \  tuld   ro  prmounce   it  un -cr  the 
fncts  without  leeitrtion  or  t'iepent,    or   t>  ^^t   n?  p.  Kotter  v-if 
l&v  tJ'.r  decerged  vrns  Vcund    to   Ick   md    listen   before   n.p. 
rrof^'.chinfci   the   rroj.'einc: .      '.  e   recognize   thrtt   a   i'-ilui-e    to   look 
to    see    if  v    tr'-in   ig   Rpjjronchint.    is  not    in  Inw  negligence 
per   pe  \vut   it  ffiay   be  ru-^t'.]  ij  i=nce   in   fret    if   trvere   sre   no 
conditions   ?r  circuiriiet'Uicer  vl  ich  f:-:cur<e    the   lonkinf:  or   Jis- 
tenine-      In   X^As   Cf?se   our  nttenti'^n  h-s  not  leer,  cf^lled  to 
a   ?inj_ic    ci  rciJiist'^nce   that   v.'ould   h^ve    tended   to   ex«uoe   the 
deceased   frcm  IcoVrini'   '^nd   Jiptening  \7hen  sig   r;tteripted   to 
cr0k7S    vhe  track,    nnd   it   ir   EPid   in  the   cr^tie   of  :* .   C,   Yi.    }'-.,  On, 
ve.     '.'rtson,    81    A.pp.,    14;?,    nftcr   revit^^Tin^',  many   of   the    au- 
thoritier  upon  ti.-it   rucptinn   ti'^i^t,    "Vhcte   autV^oritiep,    f»,nd 
many  other?   th^t  mipht  he   cited,   warrnrt   the   ot-stement   thnt 
v;hile  e  failure  to   looir  if   r    train   if  pp-oropching   in  not   in 
lavf  negliL,enre  per   pe,    it  ip  ncc^'^ifence   in  f'-ct,    if  ty»ere  are 
no   oonditionivDr  circtrartnrvcer!  \ri:-.ich   excvPG    looking.      And  a 
jury,'  Without  evidence   of  conditlone   or  circvrri^tnnces  ^hich 
e;;cu?e  Icokijig,    -when  looking  TToaild  di-cloee   the  danger,    is 
not  warranted   in  findin^^   thrt   puch  Ifiiure   to   ilo'^k  is  not 
net,Lit  tnce.  "  One  apororchinf;  a  rnilrord   cr^r^ing   i?  bound 

to  knov,  that   it   ip   a  nlr.ce   of  danger,    rnd  he   r.Uft   give   thj?t 
rttention   to    the    sif^its   rnd    founds  vfprninr   nf   r'n  apyiroaching 
train   that   a  am   of   ordinary  crution,    unosr   li]:e   circ\.tn3tn.ncef 
would   jive..        If  he   ehnll   y-trrat  hir.r.'f  If  to  1  ecnne  absorbed 
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i5l   l^«lCXE<^  rt-v^cf  ton  ^.ssri  MoisJ-ft®ivt«  '9t»f'   sjswo  'siiit   wl      »;%nxnT«; 
©J-  ;&i9c^c?iffvr:tvt.:.^'  ■o;1' fiSf':f;Mi ':gni;'f!C9:f«.£j:  '  :i0o.f  sio-ar'S-  feel's  «o'j'is.b 

-''--•  -      '..'      ->■•:     :>.:     -^TUXt^l: 

aJt    ,';'»;>■    .       -      -: ..  's*''^  ■■ -'  l;^no.C  nsi*?'   .'iinx:.  ,  . 

iCi   ^t   ^'-.6f'.    oi    3'.,  .iriio  ■■  t'-.    1:1    b.}^  I'-'V:'  ,4     '■•': 

L^ifi   9vi'?i  ^-aff*  fj,'{  !»«?!    ,Ttd>t«&  'So  acrj^Co  H  oi   i'i  J- <■'{.+ 


in  thouf.ht  Mbout   other  f^intter*?,    and   in  covij-eoitericc,    oYj- 
livious   ot   ;iip  ^reirent   FVirroundirii^s,    he  will    (..o   ro      t  his 
peril .  "   L.   U ,   i.  ot.I  •l-y.'^o. ,     y!3.   Kalisoy,    12^.   ill. ,246. 

•'>Aile   a  cuvrt   oi    r-.p^i c.R.3.«r   i?hoi-lci.  lie   ciref;.!    in   r'. ig- 
turtin/j   vcrf'ict?   for  v/FUit  ol    due   c;  re  U|Min   t};e    ..-rt  of  the 
person   injxucu,   yul  \'i:>n   it   jiopt-fVE   j  ro).i  ti.t    cvit'ence   thnt 
there   are   no   circuiaftrncep    or    Rurrounoinfe-.e   of  cny  kind,   that 
v;ovi3c'    excuse   tiit   Ic^-kin^-    or    1  i -v  v,  t-r?  ivif^   f>ifid.   thrt   to   h-- ve    looked 
or   listened    tnc   injury   coul  '   usve    been   rvoidef.,    i- e   leel   con- 
strnlned    to  liold   that  r  ffiilure   to  look  or  liiten  under   such 
conditione   shcvf  e  want   ol    due    cp-ve   and   believe   thut  .-,11  ren- 
ponnl'-le  mindt  v/ouid    c-ncur  in   r-nyin,c   th'vt  imder  tlie   condi- 
tions here   .^hovTi   ti-.nt   tiie   cece^sr-ed  v'st:   not  ueingi  due  care   ior 
liie   own    eafe  uj, 

..'e  are   nf    the    opinion   th.'>t  the   deoea.^ed  vr^e.  not  in 
the    exero.ice   of  due   C'^re;    fn'-t  hi?  nind  "•;.■,!;   prnhal.ly   ai,;- 
eor'oed   in   other  riatter.9   .-^nd  r;^?!?   obliviouE    to    tr^e    conditions 
surrounding  hira  and  the  dani/erout  pot-ition   in  vhich  he  h&d 
plrced  hiiueeli    but   thia  v?culd   not  ej.care  him  fron\  exerciFing 
dvie   care,    and  -s  he  did  not  do    eo  -sve  nre   ol   the   opinion   that 
the   judgment   ehould    bo   reversed  without   rcinandinc. 

Hot   to  be  reported   in  full . 

5Tli;DIHG   nj  PACTS. 

.-e   fir.d,    n'^  -•'.    ct^te'nent    of  f-vcts   iii   tlii-<   cnse,    that 
the   dece'^{?edrit   tVie   tine  he  ws   struck  "by   npycllant '  e   train 
YfB.~  not   in   the   erTOi  ?:•?■:    oT  due   cnre   lor  Itis   ;^vai    r-il'ety. 
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J.oa  p.s^s?  .,b9Sfi939i>  ^rivt  isiia-   n. '■■■-.,;    ,1;:., 


').\,t   ^^if  r-  -lufi,  :mth 


■>oiH   it\. 


rr,Y'    s^ 


.d. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mv  hand  ancf  affixed  the  seal  of  said  Court 

at  Jitt  Vernon,  this ^<>^.M.y  jp^... day  of  April, 

A.  D.  1917.  '^ 

Clerk  of  tUe  Appellate  Court. 


o 


V 


\ 


^: 


// 


X 


X. 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesdaij 
in  the  month  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
heiny  the  ^7th  dai?  of  March,  in  the  uear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice? 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harru  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


THOMAS  E.  PAS  LEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dau  of  April,  4-  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following:  | 
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Kat ie-  Hat z.eiihu.elil.e.r ., Ad%rx:....,,. 

Apjiellee 


vs. 

No.  .56 

October  Tc-rm,   1  »  !  6. 


ll.ll.n.Q.i.&.....C.e,ntral Railroad. Co. , 

Apr)  e  1 1  an t    __ 


£R«ORT-0 
APPEAL  FROM 


Circuit. 


St.   Clair 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


GECEGE   A.    CROW 


Term  lio,    36.  in   the  ^--p-^^'l'ipte  '.  oiirt,  A£.enda  No, 37 

i-'ourth   iJif-triftt. 
Ootolier  Term,    191C. 


Kntle  hatzenbufhler,  ) 

Adnlnic-tr.itrix   of   the   crtate   of        ) 

Thomaf.'  ilatzenbueliltir,   deceai^ed,         ) 

Appellee.  ) 

]   .'-ppef'l  iron  the   Circuit 
vs.  )   Covn't   of   it. Clair  County 


Illinois  Central  i.nilroad  Coitpany,  ) 
A;:^pellant.  ) 


iJr^^idc, 


The  appellee   ri^oovv.red  a   jwdfc-jrient   agRinst  nppellant 
in    Use  Circviit  Court   of    .3t .   Clair  bounty   for  two   tliou»r,nd 
doll    x3f    to   reverse  v/l\iGxi  tiiis:  ap;ie<il   is  proeccut-ed, 

Tlie   injury  conplained   of   occurred  at   the   intersec- 
tion  of   J>ick?on  and   lOtii   streets   in  the   City   of  :;:elleville, 
DJinois?,    on    the   r:-l6t  dixy   of  T  arcTi  1914,    v.t   the  hour  of   about 
1C:3'    at   ni^ht .    Jnokr-on     itreet   er^teuf^s  north   and   south  nnd 
ptirpllel   to   fnd  ^;*t»pt   of   t>u^t    is  Ki4.h7   and  vrent   of    that   is 
lllinoir-   otreet.      C}iurch   street    ip   one   blocJc   ea«t   of  Jnclison 
ivtreet.      Otli,    &  vh  bxv^  ICth  street?   drMtw^^.  epft   pnd  v/es?t; 
eighth  ■l.*^in(^   the  ;:'Ost  i^orthly  of   mid   street"^^.      'ih*  IllinoiB 
Central  .'^ailroad  paesses  throii£'h  this  pp.rt   of  "L<elleville   in  n 
north  weeterly  fund    eouth  easterly  direction,    croepes   Illinois 
street,  at   or  ntr-r  ite   inttrsectici.,    v.lth  p.  line   extended  vt-est 
froia   tiiC    tormin-.tion   of  oth   street.      The   r-iJrofd   n--!?pep    in 
a   ;^outheaoterly  direction  nnc<   croosce  I'.^t^  street  near  the 
intersection  of    thie   street  iffith  i;inth    :.treet,    and  croeses 
Jnckeon  njad  Tenth    ..treets  at   ti^f;   intersection   of   t^-o^e   two 
streets,    and   tlien  extendr<  in  f.   southeasterly  ciirection  to 
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(  ,f>»-^J5^39i>     ,'X2i.l ., 

.,;...  ..'"i.v^;".  io  i'ljoO  1  ,«v 

{  ,^i/jB:,aioU  ft-.n'OiiXxB<i  XBi.Jn,e»;)  aicftjt.:: ' : 

'to.  'iijo'i  '3:i^  i's    ,^I8X  .rfoi^iC  In  -^5  usX."   dxL*   no    ,8  L 

fewfl  £<.#fics  ijfcf?   d:Hosii  m!mf.tix!S>  i^i^ri^l  i«oerfo.«T,   .M^in  ;}-s  i"5'.  'X 

nc^ji'onX.  Jc  SBna   jtaox"^  srto  ox   i'osTtsJ-iJ  iia-ii/ifO     .J9s*'x*a  <^Jtoniii  : 

ai-.'./    ;:£  Surf?'      .«Jr>9T5'9   jbing   Ia   •(jX-Lti'sft   .?30i.!  fMicf    ^nJ^^'X  »i«J-'^"iJ^^ 

j9  cxi.   0  CXiYSiX's;',;.'  ^f/   ^1r^c*  *r£nt  'SS'^entx  bnoxti 

I. 


Church   .ytreet.   The  naae    of   the   dccenncd  vas  Th.omp:.y>  ',  rtzen- 
"buciilt-'jr}    he  v:np   the   rui^lsrnd   <^i  nyj^ellee   ii\6.  lived  uyjon  Chnroh 
.3treet  ner-r   it?   in"',  r  r?ecti-'n  v/ith  crnld  railrond.      '^he  de- 
ce-ced  i  ad  'oeen     pe/vdinti   tlic   evenirv£,   -.t  C$v;ald  Lculjarth*  e 
yj'loon  viiiich  vvb  locrt&d   in  thfc    eou.th  eapt  corner   of   the 
blook   ol    p^rouiid    tiicit    lict?  north    oi^    Vcnth   i,<treet   f-nd  v/eet   of 
Jftckeon   street.    The   south  eide  of  tbe   huildini;,  helng   at  or 
about   the   north  line    of   Tenth   otrt^et,    and    the   erpt   line   of 
the    i)x>ildii.t>  v;:iie-  iocpted.  on   or  about    tno  v,-er»t   line   of  O'ack- 
eon   Street.    Tiiero   were   tv.o   eritrr.nct;e   l')r  cuet  nerp   to   this 
■buildii%,    one   rt  or  n«e'.r  tiie   scutJ'i  ecet  c-'rr.er   thereol,    and 
the   otlier  ot   or  nep.r  the   jioxthe^-st  corner;    one  ai  vd-xich  ■«??<(? 
used   a«   'in  fcntr'ince    mVXi  tenth   ptreat   and   tl;.e   oth.er  f r  ri  Jeck- 
eon  ptreet.      On  tue  evening   in  c;uei?tion  the  df r>e. ■■■'!? ed  I-ipd   left 
the   spj  oon   to  t.o    to  '-is   home   and    after  rjasoing   out   to   the 
south   eide   tliex  eof  he  met   "victr.r  Chriptr.pnn  "'ho  c.^.me   frors. 
the   nortli   on  ilnokeon  ctreet,    mC.  he   ?'-nd  tue   deceased   j-t'^od 
there   sud   talked   lor  aho\it   ten  ininutee,    r?  ChriFtKami   «ayfl, 
and   tlieii    pep^r.i-tsd  and  Christiapnn  -e-'ent   in   to   thie   esloctn, 
enterinc-;   ti'ie    en.'Vie   at   the  north  east  corner   thereof  p.nd   the 
deceased    started   on  his  vay   iioiae,    vji'iich  vr.  e   to   the    pouth 
east.      Ilriie  Vias   the   J'vpt    tnnt   vthe    pcen   of   the   deoe!?eed   be- 
fore he  v/«:is    injured.    It  ecppcf^rs  fliat    the  diftrnce   frnis   the 
point  v«ii.ere  Chrietraann  left  decenped   to   tbe  i^.oint  vdriere   the 
railroad   tracks  vi-ee   off   of   Tenth  ;jtreet  TiTP   ':ibcut   c-eventy- 
five   feet  and  th -t   it  v/ps?   in   the   rei^hhorhood   of  tv-enty-five 
feet   to   the  northeret   eiitri^nce   of   tne   s?loon.      Jotexth.  Ochr.idt 
W&8  passing   nlonf;   the   railroad  w  itnin  a  chert   ti;r;e   after   the 
deceaped  hod  left  Chrietmann  and  dis-covered  the  body  of   the 
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^•tiffj'?    itO:,ftf    ;V»7i:.C     iiiv'-;     »(3  CXavfrr*!!-    ^''     '—-■■■•  ■      -ofji^     J..     ;       .,    . .  ,, 

-nth    H;"i"       .i)i^ou.LL  ;■<•?    iiise    iiJiv  »■  ..    ^..v.     .....^    "sJ-l    *i>?e^     ■'  ^^ -■ -i- 

■■.>■•   ■asi'---.')  Cit"^  nsxi'>,^'ii*sd9  raSal'i   &'^m.9d  t^^-isuli  '»' 

-s^';-    ■';-    \^:''  i--ii\i   T^ti%<3i^  .tm^^  4* '«<>■*<»■   - 
■  ~»U   fe-ss-saa^Si  y<i^    "io   «9©'5   «A«r  ct^^J-   #«.<4l   eii;t   g^atT  91'"- 

•'      ■•■>•'".    d[<j&-?.-^t       .«'COl.«SS!    ».    .  :v    ^^••j-i;4«<lticjr5   «nl; s. 
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deoeasad  on  the  rpilroarii  a'bont  nidway  betv.'een  '-hurch  rnA 
Jnckeon   i-.treet8.      A  little   to   tlic   vioi't'h  vcpt   of   ^:/tlic 
wi'.s   ioiiTtd   the  hfi.t,    r»r.d   spectre]  ep   of   the   (■'ererrec^ ,    and 
later  on  iiieoes   of   fleph  were  discovered   plonf;  ty.r   rpllro^^ 
betY/ecn   the  -^oint   vhere  he  wnp   u  ound   n.nd  «''ck°'in   "trcot, 
and   a  piece    oi   c  lotii   of    the    v,  idtli   oi    n  rot  t    ti-v^'n   inches 
and   of  tl'.e   length   of   n".  ot-.t   ninp  iric^^e?   thf\  t  r^<?   i  'entified 
Ly   tlxc  vdtnesses  os  "being  part   of  the  rient«   of   the   rteccf  t?ed 
wio   1  nund  f  -  r-tened  to   a  projection  on   tJ-e   raiJro'-d   on 
J&ck?on   i-treet.      A  ievi  iiiniite?  before   the    (lecer'sed  ?/ap   loimd 
a  freight   train  hsd  pnrsed  r..long   tlii;?   ro?>.'l  from  t3ie  north 
west   to   tfiC   sou  til  eart.      'ine  deot  v;n9  loc    ted  ^t   or  nenr 
the  croseinii   of  Illinois   .-.treet  nnd  -vr-s?  at 'ut   ?'even  hundred 
feet   from  the   saloon   in  question.      The   test.raony  of  vitnesses 
with   reference    to   tiie   ?need   of   the   trnin  v^riod   xror.  four   to 
twe3.ve  .uiles  ^er  hour   and   there  wn?  ;il£-o    a  c-^riilict   in   the 
teetiir.ony  r.f?   to  the  ringing  of  ths  hell  unon   t:;.e   engine. 
The   eA.';ine  had   r.    tnlerrhly  fine  he-'.d   lif/it,    t-.r   ^rme   of   the 
v.itne7?ce  describe    it.      The   witnesses   dili'er   in    their    tc;?- 
tiiaony  a?   to  the   c  .ndition   of    the  T/eatrtier  hist   the  -orepon- 
derance   of   tl'.e  evidence   showp   that   it   'vr.c  clo.^dy.      It.   :-'l!jo 
appe-re  fron   the   ei/idence   th-^t   there  v.-pre   no   ohetructionp 
to  prevent  a  perron  fron;   seeing  a    train   at    the  de-^  ot  a 
dietrmce   of  r.i;0'at  eeven  iiundrefi   feet  av/ry,    if   tl;e    light   vine 
sufficient,      '^hc  .TJpiiCllte   alf;o   introdvjced    in   evidence   an 
ordinrnce   ci    the:   city  of  ielleville  prohihitinf.    Irc-iftht  t 
trnins   fr-m  running   nt  a  grenter   rr-te   of    speed   than    eix 
miles  per  i.oiir   and   r-leo   rtquirinfj;   p11    rrrllroac   coHir^nniee   op- 
erating  their   rnilroRcl   within  t}ie    city   to  keen    the  hell   con- 
tlnuout?ly  ringing  vdiile  raovinc   ti-^e   train. 
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It   Ip   contended  ty   counsel   for   '•.7)e]lnnt    th-t 
the   oidenoe   doee  not    i^Jriov.'  the   appellnnt   to  hn.vc  been 
necrlicent.      VT^t   tr:e   dece^'sed  v/pd  not   injured  upon  the 
cro3?iPG   ^f  the  hii-'iwnyp,    th'-t   the   deceased  vrrp  not   in   the 
exerci '.e    of  rltue   cnre   for  hir   ovm    r'lfely    and   tlirt    the   court 
erred    in  rcfi  ping  certrin   instriiRtions   offeree?   by   -'prielJpnt. 
Upon   the   question   of    the  noglif .ence   of   npr  cll-^.nt   nnd   the 
pl"ce  v/here   the   •^ecG.'^^ed  v.'a?"   injured   the   *  evtimnny  war-  quite 
conflicting   but   the   evidence   of  appellee   if  taJcen   nlonc  v;ar- 
sufficient   to   sho^s  thr.t   the   apriellant  vf.  y   riinr.in/     itr-   trrin 
at   a  i:  re  ter  rr-»te   of   frpecd   th«n  that  pcirii  :ted  by   the   orai- 
ntmce,    nnd  th?t  it  v.".?!  net   riniiini;:   the  bell  upon   the  en^-ine 
ap   required  by   the   ordinance    to    oo  done.      --^hile   it    ie    true 
th^.t   tyc   body   vA-jo    found  off   of   the  crossing  of  Jackson 
ctreet   and  about  laidvmy  betvi-oen  Jrckson   and   Church   ;Jtreetp, 
yet   thf.re  ^mp   evidence   tendin/z  to    ?hcv;  thPt   the  h^t  nnd 
sjiectnclec  vrere   discovered    to   be  nc-r  Jrvckron   Otreet;    that 
ttiere  vere  r^iecef   of  flcp?i  founc"   nlcng:  tbc   rrilronc*   even  vip 
as    f^r   -T-   the    «trret   and    thn.t   r   tiIccj    of    cloth    tia- 1  '»,'ap   ir;c'fv 
tified  rp  beint  a  portion  nf   the  jjr.ats  of   the   deceaf?ed  vras 
found  fratened   to   a  portion  of   the    rrilrorci    tr^clr   on   the 
crrr?«>ine   of  thfiiichv/ay;      ooir.e   v,'itne:?rrcs   ;:!  .0    •:    ratified   thst 
c   niece   of   nfi;?h  nf   the   decear^f-d  v;.^^   found   at   or  nc'-'r   the 
hit^hway;    so    th-t   the   evidence   introdviced  by   F.iipellee  vm? 
sufficient   tc  vfr;,rrant   ti-.e   Jury  tn   .Undine;   thr-it   ti'.e  decerned 
wr.g    etruck  by    the    trfin  \ip  nn   the    .  ublic    strict.      It   ie  v/ell 
settled  by  tiie   dscinions   cf    t^Ass  e^id   other  courtg   thrjt  al- 
tliou^h  the   evidence    :.ay  be   coiif lictiiit.,    if  the   evidence   of 
tlie   pl-intiif   is    i-ufiicient   to  ";arra:*t  the  Jury  in  finding 
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thf^t   tha  defendant  wne  neclirent  or   that  the   injury   occurred 
at    the   cropping,    of   tl-ie    ptrcet,    nnd    «uch  v/ne  ■'•'ot  virnlfestly 
ft^rlnpt    the  v-'t-lrht   of    tfie    c\ioerce,    v.e   v/ould  iirve   no    rifcht   to 
ci  Titurb  the  verdict   on   Ui^t   "c count  . 

Vhe  n^^xt   crniention    ?.■£  appellfnt   i^   thnt   the   de- 
ceij^ed  vms  not  in   the  cyercj  ne   cl  due    cr.re   for  hie  ov/n   rafety, 
'Xiiie   ^.-'6   a  cuerrtion   of   vitr-l    importance    in    ti.iF  c^f~e    -nd   hc- 
fore   the  apT:iellee   cnuld   recover  it  v/?jj  her  duty  to   vnoti  that 
the  dece^^eed  wr.p   in   the   erercise   of  due   c:rc   for   hip   ovm 
erfety.      'i'nlcdo,    St. I.   L  W.ii.T..    Cn.    vs.   Cr-llaf^her,    3.09   Arp., 
67.      l^ev^ell,      daix.,    etc,    vp.   C.C.C.   &.  St .1  .T-i.TuCo.,    251 
UK,    505.   There  vr^^   no    eye   v-'itncp?   to    tl.is    in^iury  find    no 
one   to    ieil   'blether   cr  not   fr!"!m  ;-)erffcn-\l   obf?ervn.tion   thf;  de- 
ceared  v.'r.^  in    che   c:-:.erciu-e   of   clue    an.re   for  /;ip   pnlety   at  the 
time   r.f   the   injury.      Conn^&l   rec^gnir.c   th;  t   it  •;;''^i?  nc.-ces'p.^ry 
for  (•«.;.Tjel  lee   to  prove    nuch  ere   n.nd   sought   to    jmp  ^ly  this 
•WRut   of   evifit-nce   by    evidence    of    tv/o  persons   v/lio  i.ad  kno^m 
decea5?ed    for   f>one   ti.oe,    had    -.roociatcd  >vith  hia,    .ind    et-:*ted 
thr-t   he  vi'^t:   r    c?=.rt'lul  man,    v-?.lued  hlf?   life   ;;ii;;>ily,    and    that 
it  V7^F  hir   cuv'tom  to  lonl:  out   for   t'rr.ine  before   cropping   rail- 
road  tr'-ci:e,    a/ux    this,    luider  the  I.t.:-.',    crcr.ted  a  prepuivotlon, 
if  not    relautted,    thf  t   tiie    decenced  ■"<■.-.£?   in   the   excrcipe   of 
due  crre.      "^'hR   .rriRllpnt,    i:0\7eYr.r,    con'-endf   th<it   tiiie  pre- 
suraption  y;-!8   ovcrcoiic   rnd   tjiat   the   question   of  de-ce-r-fied  having 
exercised   due    care   ft   the    tirae   -Ui-isj  mnxiifeptly  a£;pinst   the 
weight   of  the    evidence.      Tn   order  to   Jetf^mine   thip  question 
it  i~  necessary  to   ascertain  ^.-h.-.t  •wc^'e   tlK.   dr.tiop   of   the  de- 
ceased  in  ?.pt>roachinf:.   or  p    psing    -"n   to    thiy   railro-'d.      It 
devolved  uoon  hira  in  n.tteupting   to  papy  upon   the   railroad   to 
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apcertnin   if   thei-c  v/eru   pj\y   tr?  ine>   appronching,      Ilermedy   v?, 
Alton,    G.   ii  '31  .l.Trac.Co.    1G(.  •..t>-'.14C.    "-;ne   :'.  ri/rop.ching  a 
roilronrt   croepinf,   ir   tound   to  k.-iov  t^ict  it   ie  r>  place   of 
doneer  p. nd  he  nu-t  ;:ivc   th'-t   <^tteation   tp   the   pi:;htci   •^nd 
sound?  wprninf-   of   r-n  arprnrchlnf    trpin.   thJit  r.  '-Lsn  of   ordi- 
nary  csutlon,    under  li^vc   circijidptpircf 5,   rovld   ^ive.      If  he 
eh«13    ner-iit  hir-TPcIf   to  "brcome   aoeorl-ed    In   then,:  ht   pLoat 
other  niHtteis,    T.nd ,    in  conrequ€nc<>,    oV.liviour   of  }ii?  preeent 
purroundini  H,    he  rill    do    ro   ''•t  hie.  peril".      C,V',&  St.P.BY.Co. , 

It  appears  from  the    evidence   in    tJiia  c,^!?e   that  jupt 
V,t;fore   t};e    deceased  v/'  n   injured  he  liad  bt;sn  en£?ted   in  a 
conver^f^tion  •with  ^  ..ristiaann  on   the   gitreet  and   th-t  whes 
they     =ep^rr.tf.-d  Chri?tinann  v;ent  nortli  4<kiov4t   tr/enty-five    ieet 
end    jn  t'oint.    'lortji  he   oaw  the  he<vd3it.jit   and  henrd   thie 
fr^i{fl;t   train  coning.,    rvnd   the-  decea5.<ed   v^ent   pouth   ennt   to- 
wai'd?  }iie  hc>mc.      'rv,c   other  v,'itno!»pftp,    one  of  vhom  ■wap  a  x''itne»e 
for  r-ppel3eG,    tortified   tbrt   they  rere   in  the   rrJ  oon  and 
hep.rd   th(^   trrir.  Llov-   jti?  vhi^jtle  v.p   at   the  depot   and  heard 
the  trnin  coring  "before    it  i-erehed   J"Ckeon  street   ?nd  that 
they  T;ere  attrected  ty    tcie   nolfje   of    tht    trnin   pnd  went    to 
tiie  \  indc-'.   to    see   it  iip.se    by.      jyio   oiiicr  vfi trieF«^<eB,    Joreph 
Rocech   and  Av.-.findu:-'   Ci>,rirt'r;pnn   s.<:v;   the   tr--iin   cojiiing    between 
hit:h  5jrid   J"ack£.?on   'treeta  and  they  went   pcrcsc   the   tr??.ck  in 
front   of   the   tr^-in  r,nd  :r'Sped   in   to   the    paioon,    ^  ther  v/itnepe- 
ee   testified   to  hri  vine  .^e-jrd    the  r.oiic   of    the   trrdn.      It   ^il  eo 
app'.ared   from   the    testimony  01    or-wrld  sjid   0  tiier  \',itneej?ee 
thnt    on    etandin^  naar   trie    trr.cic,    if   the    conditionp  v/ere    fav- 
or-cOe,    you    could    jee  \ip   the    trade   to   the   north  v.cpt  ap   far 
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at   the  depot,    lieing  n  cli.vtince   of  a"V>out   eeven  Viundred  feet, 
it   iP  true  thnt   it  appears  from  the   evidence   t>w.t   the   nifht 
in   ^-iUtetion  v.a«  dark   i.ut   it   aleo    apr)eare    xhi  i   iJ-isro  r/f^t  a 
reaconaoly   lintj  hwi  o-lij^it  upon   Uit   ern/ina   tind  if   the  nlfcjht 
Wis;    dark  tiio   lit.ht  Vi;on   tiic   en^.ine  v/ouici   rf.o'''   ilie   brighter, 
Hiio.   £?o   xt'-T  ap   Ilia  evidenct;    ohov/e   th«j  decer.ecd  vjap  popceeped 
of  ixiz!  i'r-cuitiep   oi    ceeint    pnd  heai'ing   and    it   look."   to  ub   to 
le  vinrerponai..'l€   to    eur-r-o^e   thrt  le   could  rot    '>o.c  the    train  ."nd 
ht;ar   it,    ix   ue  had  excrcifrcd   due  crre   for   v.iir   on    pyii'ety. 
There   Ib  nothing.:    !^o   Inr  ae   v.-e   cf;ji   aee    in   thir  fvitlence  tl'iat 
ej.cused   the   decesBcd   from  Jookinf..   fvud   lir-tcnint;   before  pnpj?- 
irie  upon   tiie   trpcir,    rmd  imc.ou"btedXy  if  ht  hrc   locked  and  lis- 
tened he  could  hi-'ve    pern  this    train  and  hcpi-d   the   roiee,    and 
thip  Vcinfj   true  hie  ipilure   to  look  rxid    3irten   v-^t  ne£ll,'j^ence. 
'.. .    *  l'..\,l-^.   Co.   VP.   U'.nle^vy,    129   in.,    132.   ]:.er'-<e4ky   v?. 
-Itor.,    C.r8j.lte  City  a.  tit.j.'j  ruction  Co,{::,vrT?..) ,      There  vms? 
nothint.  to  aic-tr^ot  hie  attention,    euch   ac   tVic  pareing  of 
another  train  or   citJitr  noieec,    nor  aiiytjiing    ci    tlmt  lind,    ?o 
tiif;t   it   secfcif   to   us   th^t   uiicfer   the   law  ht  Y.'p«r  £.;uilty  of   such 
contributory   negliivence   b.t-  vrould  rre'Vfcat   >■"   recovery  in  thie 
case.      Gibhone   \s.   A.   ...   i.  Chi.R.h.Co, ,    2CZ   Jli.?r-r,.      It 
mry  be   true   that   thip  court  cannot    s>f)y  «&■   h  r-iftter  nf  1  nw 
tiiat  ti-iedeceased  w^s  guilty   of  nei'.Iif'cnce   in   -'.ot   lookini;   or 
listening  but  vfiT-ere   t>ie  on  .y  evidence   of  due-:    c^re   introduced 
is   ai-    to    the   r.&citf?   of   tJ^e    icceM?ed,    f^nd    the    f.-»cts   nnd    cir- 
cuiaet 'ncesi  proven    'how  tii'^t   the  dfceaaed  ocuVl   h>-- ve    pecn  and 
henrd    the  apxiroachlng   train,    !=mf1    (Ud    not  do   it,    thf't  thip 
wre  certnin3y   eufficient   tn  overcome   the   tt  -^'tinony  of  the 
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prcBuarptlon  created  1>y   the  ha'oits?   of   the  decer.ecd,    njid  v.e   are 
of  the   opinion   ti^.:  t   tho   verdict  of  the  jury  upon  this   quea- 
ticn,    v'hich  »'n,p  t»  D«terl'»-1   one   and  neceseary  to  "be  proven  by 
plaintiff,    WP  Finnileetly  8(;rinet   the  -veife.it   ol    tiiu   evicence, 
nnC    that   the    ver(j!ic.t   of    the   jury   it  wrong  and   aau':ot  he   s\ic- 
tpined. 

Tiip  judfxnent   of  the   lov^er  ccv.rt   ip   revereed  and   the 
cnute  renp.nded. 


Lot   to    oe   reported   in   full, 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mo  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 


at  Jiit.  Vernon,  this 
A.  D.  1917. 


dau  of  .April. 


Clerk  of  the /Appellate  Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon.  Illinoi.s,  on  the  Fourth  Tuesdai; 
in  the  month  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
i)ein(i  the  'i7th  dav  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 


THOMAS  E.  PASLEY.  Sheriff. 


And  afteruXirds,  to-wit:  On  the  Thirteenth  dap  of  April.  A.  li  1917,  there  was  filed  m 
the  office  of  the  Clerk  of 'said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIONVn  the  words  and  figures 
following: 


y/. A.Miller   and  Louise  V!;..«M.i  11  ?J?^ 
Appellan 


No 42 

Ortohor  Term,   1916. 


" ^ 

Geor&e £.., 

L.i.n.d..e.mann., Guardian,  .^ 

Appellee 

^yS  I.A.  2  30 


-EBfiGRTO 
/APPEAL  FROM 


Circuit 


COURT 


...S..t.........Cl.ai.r.. 


COUNTY 


TRIAL  JUDGE 


HON. 


.Qmmi>....k.. CROW. 


T«rai  i^o*  42.  In  tii«  Aprel3  ffte  Court,  Agenda  }«o*   38 

I^ourth  ilptrict. 
October  "erKi,    1916. 


In  th«  uKxtter  Df   .  .  A.  i  lller  and  } 

louiee  i  .  iiillor,  / 

Appellants.  ) 

)   /.pp^:p.l   irota  tlie 
V0.  )   Circuit  Court   of 

)     t.cjalr  i-oimty, 
OteorKS  C,  Mndaaiann,   Ounrrtltm  of  the  )   Illinoie. 

estate  of  Ida  '-.  Tindenonrj,  lielen  .V,  ) 

Ilndercann  and  l-loyd  C,    5  indetaann,   sslnore, 
AnT;(,..l,lee, 


J^cBride,  r.  J. 

on  Aut'upt  ,?.3,   1910,   appellant  filed  in  tli©  ProTaate 
i-ourt  of  ;.>t.   Clair  t^ouxnty  a  petition  «llei:,int;  thnt  the  n^pel- 
lant,    Louise  x-..  filler  w?ip  the  v?idow  of  Conr^^d  lindetaann, 
and  aiothur  of  Ida,    l.elen  nnd  loyd  C.    lindessis-mi.     TiKP.t  Conrad 
lindemann  died  Cctol«r  kv,   191  i,    in     t.    Clair  tounty,    llJiDOiJt 
and  left   eurvlvint;  hlri,   loiiise  hie  widovf,    njid  tjtiree  t-lnor 
children,     thr^t  he  left  an  ei'tp.te  to  tlie  jTiiinor  children  nr.- 
proxtBJDting  fourteen  thousand  dollare*   Hint  on  April   17,1913, 
George  C,  Mndenuinn  wfjs  »— ointed  |n.tardiBjn  of  pnid  rnlnor^'  ^nd 
on  June   -"'1,    iyi3  the  petitionere  >.^,  A.  I'lller  and  louiee  i-. 
lindcciann  were-  oarriod.     The  petition  nlso  alle^en   tlmt 
prior  to   ti.«!»  trmrririg;*  the  retitionersj    ifreed  "jBonc  tt»em- 
eelvee  th?xt  ^-ra.  A,  Mller  wovld  not  assuiat    the    rel' tion  of 
parent  to  the  minor  children  and  v/ovld  not  btc-'r-e  li'<"i;3e 
lor   the  t)Ofird,etc,,    but  tii'^t  the   a/u^e  would  toe  provided   out 
of   ti.e   inco;;)e  of  tiieir  roepective  estMlee  and  tiy*i   tlxey   ehould 
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r«:aftin  In  the  cuetody  of  their     otlier.      Th^-t  ci  ortly  -  •  tor 
th«  mnrrlftfe,   petltlonerr   .otlfied   the  t-u  rclloji  th' t   tiiey 
desired    to  be  paid   out   of  t>ie  inccBie  of   r-nid  nlnoTP   lor   tii^ir 
board,   clotJiiti^,    etc.,   nnd   tliat  they  hnd  «xr>end«d   irovu 
June  1,   ].C13   to  June   i,    3iiil4,    for  Ido.  01''S.4   ,    fnr  -olcn 
ii26.fi0  and  for  .:  loyd   ,111.30,   and  that   tiieae  e:a  enditurec 
v«r«  fair  and  rcaeoiiable.     Tiittt  oijice    Juno  1,   1914  to  tii© 
iilint  of  t>ii8  petition  tliey  have  had    tiie  custody  ar>d  control 
of  eaid  minorp  axid  Buprdied   theis  with  bonrd,    clofnln^  ,    etc, 
according;  to  tiieir  ?tatioxi  in  ili'e  and  ti«it   paid   care  virg. 
reneon?ibly  wortti  two  doilare  uex  vcek  er-oh  or  'j   total  of 
^706.50  to  JuJ.y  let,   1915,    and  prays  an  or-ser  directing,  the 
(/uardinn  to  pay  petitioner©  the  sum  of  v7c6,3''    out   of  tl;« 
inecxBe  of  eaid  minorsj,    to  July   5,   1915,    ond   th':t  gaid  c^"-^- 
dlan  be   further  directed   to  r-ay  ont  of  the  refrpective  in- 
coBie*  of   paid  children  for  tbo  yenr  ending  .Tuly  1st,    1916, 
two  dollnrs  per  v/crk:  e  ch,   i->n.yaijle  ncnthly,    quarterly  or  ap 
the  court  •:iay   see  proper.     This  petition  wap  henrd  by  tite 
i  rebate  Court  and   the  vrny^r  thereof  denied,    frosr.  wVJ.^  an 
RP'^eal  w.'ia  prosecuted  to  the  '  ircuit  Court  of  at. Clair  County 
where  it  was  a^  ain  heard  and  rtfueed  by  the  Circuit  Court,   lo 
re'verse  isiiich  order  the  apreliante  piosecute  thie  apnewl. 
It  appej^ra  frtaa   t/is  record  th't  C.  v;,   :  indetaann 
died   in  Cctober,    li/11,    and  left  apiellant,   louins  'iller 
(nee  Llndemann)  hit?  widow,    snd   three?  children,    Ida,   hel»;n 
and  Lloyd.     Loyd  wnc  of   the  a^e   of  one;  year,   helen  two   nnd 
Id*  four   or  five  ytarc.     llK't  I  ouipe  filler  hne  ^-ent  the 
children  since  i^is  dentli.     it  '>.lt»o  appears  th»^t  he  leit   pn 
C£?tate  to   tl"ieeo  ninor  children  nf  n,  out   thirti^en  tiioui?nnd 
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doll?:r»  wiiicli  the  t,uar<iinn  ii.Hn  lof^.n^d  and  tme   been  reo«iv« 
Int;  an  incom«  Xkieraiv^tn  cl  ;a.out   six  y^er  ont  3>«r  anniu:i. 
It   furtlier  «ppe«re  from  tlie   «vidc»ce  thnt  upon  the  inter- 
marrlat©  ot   the  jietitiontrs  titey  comneneod  kcering  houw 
and  took  the  three  nlnor  children  into   ttieir  homo  nnA  c^rcd 
lor  them,      -^hcy  llv«d  a  v^hile   in     ebster  i-rove  njfid  sio'-^ed 
from  thfre   to  Iryfitt^    Arknnosp,   anfi    then  moved   to  Ennt  a^t. 
I-ou1p  and  ha\e  pi  nee   lived  there  and  in  the  vicinity  thcr«?!>f. 
It  further  ripponre  tlio.t  viiiJe  tbey   lived   r't  I'ryott,   Aykane'^;?, 
tiie  apt>ellant  **».   A,  l  illtr  rs-rote  a  Jetter  to   the  srjpellee, 
fciiardian,    in  vhlch  h©  fjtated,    "  e   arc  (loinc  to   aove   to 
I'mnouth  :^^:.prin{;e,    Arke«e>a0,   whtre   tliey  have  a  graded   «ai;col 
lor  tiio  children  and  to  tict  alon<i,  wc  tuist  ii&ve  some  rvllov/- 
anco  tmtii  1   can  tt-fc  tiiis  i-.oney  paid  r^ny  vmy.     liov/,   at'orge, 
T'f  do   not  yiant  fm.y  trouble   or  e^qien^e  \ivt  mu&t  hr^svc  s.^sue  .nl« 
lov/anee  as   she   ie  Rilowcd   by   lav?,      it  doe?  not  matter  where 

!?he   ie  «t  or  who   5he   ie  Kiarried.   to if  it  r/iusft  £<© 

to   law  8>hc  vlll  claim  s?.ll   tli©   lav-  and  you  aivrued  to  ^ive  ', 
The  noney  referred  to  thnt  he  desired  allowance  until    it 
could  Tan  xjaid  w\?  as  we  v/ould   infer  from  the  letter  rn   in- 
veptraent   tiirst  th.ey  had  raade  in  cTiae   lande.     There  Vi;>s   sorue 
evidence   introduced,    c^neietlng   of  T)itnoe''«e  ^sho  were  nsigh- 
borf  th-'*t  knew     r.   and  :  re.   -Viller  from  Koverobcr  14   to     ay 
16,   findotherg  eince  June  lt>,   fho  eaid  tiiat  they  h  u   vi'-ited 
the  Loffio  j\nd   pat?  how  the  children  were  cred  for  and  it  was 
rear?ona"bly  v/ortli  froKi  tY/o   to  four  dol3rvrf'  per  Y/eek  for  ench 
child,   but  theee  vatneetee  h^d  app'-rently  no  knowledge  of 
'«ho  iurniehed  tiie  clothing  or  pjovisions  m  c-sring  lor  the 
children  cut   eeomed   to  pres«uKie  it  wae  done  by  the   >  etitionere. 
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louiae  J  illor  and  '%   A,   ?  iller  vere  bIpo  oliered   n»  "itncfee 
tout   their  teetlaiony  w.>p   objected  to  but  v/ae  h»-flrd  by  tlie 
court  Bubject  to   t}ie  objection.     The  apr-ellee  w-r  del<:nding 
as  ijunrdlnji  in  U. i»  r;j^ttcr  nnd  we  >\re  of  tii*  opinion  tl^at  they 
were  not  c^rr.petent  witnap??©©. 

It   ie   ineisted  by  npyellnnt   that  the  petitionerp 
prior  to  their  iiinrriate  hr4  on  under Ptandiii£  iuiU  at:r«©i3ent 
ttiat   the  petitioner  '-.n,   a.  :  illcr  vfoxild   not  aenune   the   re- 
lation of  father  to   tJie»?e   children  but   they  vould  be   eurnorted 
out  of  the  inC'^Tce  of  their  part  ol  their  t'other* 9  e»tst«.    -.c 
have  read  the  abptrsct  carefully  and  lind  y.o   testimony  in 
this  record  to   support  that  statement,      fn  the  trial   of   th* 
case  the  appellee  vms  placed  upon   the  vfitnese   !»tsnd   by   r'.^-- 
pellantB  nnd  he   etnted  poeitively  thnt  no  ''irrant^^einentB  of  ^riy 
kind  hs:i   ever  been  made  with  hiss  -'Vout  o^-ntril.uting  to  the 
support  of  these  children  or  thf».t  he  hpd  0\er  h»d  any  Rt~re<v 
racnt  with  iia,    K^lller.     The  iterriir,ed  account  of  ?^TiT>ellp.nte 
clain  ig  cht5wn  in  the   recnrri   to  conelet  of  nrovisione  for  the 
rermective  child i en,    f'uoe»,   uiedicel  attendance,   dreeses  p.nd 
underwear  and  otJier  aj>parently  rea^ionable  e:<;.ener0  but  there 
ie  no  testitaony  in  the   record   eluowint;  who  furniched  thtiit-   or 
unuer  vihat  conditions   ti^ey  were   furniehed  or  \i\o  Tiaid  ior 
them  or   anythint   ab  a»t   it,    juot   titc    b.nrfc   clnijn  presented   as 
r.n  e>±i.ibit. 

riie   queetion  r»ri«i«»  in  tl-le  caec-  a.n   to  ftiiether  or 
not  the  appellants  cr>n  recover  froH  the  iiuardion  lor  nioneye 
expended  by  then  in  the   fnirport  of  tiupe  children  without 
liret  h^Ming  obtained   Iroxa  the  court  pji  crrier  to  do   po.   Under 
the  3«T?  tlie  £,xs-rdinin  ia  penaltted  to  ex^y^TnA  from  the  income 
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ol  hie  WErd's  prot'/crty   mch  mnount  no  taay  "e  necepsnry 
and  proper  for  th«    miltrtVic   eu-^i^ort  of  th*  ward   \>ut   thie 
murt  be  dett. rained,    •■«>  v.e   take   it,    by   the  lU  'rdian  or   by 
the  court  havlni,  chr.r£:e  nl   the  fiind.      It  sjiiieftrs  fria   the 
petition  end  circumctancer  in  thie  caefc   th5;t  the  r.ilnors; 
have  an  incon;e  of  about   eeven  hundred  dollnre  «.  ytsvv,   njid 
the  "TOperty  phovji  to  be  ov.ned   ?md  po^sevjped  V;y  the  ViOtJier 
ip  not  very  trc-j^t,    -'nd   it   •  '^uld   look  «c   if  r-xich  -  ^.rt   of 
tl":©   i no  one  nts  w  »  nec^  cenry  for   the   evip>  ort  of  the- re  chil- 
dren  ehould   be  ueed  in  th-^t  wa.  ,    nnd   if  ^^roper  <^p  Oicatlon 
wae  taade  to   the   court  doultlesu?  an  order  could   be   '=ecure<i 
directing   the  tcunrdian  to  contribute   to   tlie   s?upnort  of 
the   diildren,    11    t'uch  {..Ufirdlan  vjf-o  unvd  13  iiii.;.   to   rio    £<e> 
■without   mn  order,      it  appear?^,  ho^f^ever,    that  the  npr'.el- 
lant  i-ilier  upon  raarriate   to  2,ouiBc  hvcnrae   the  hcnd  of   tho 
family  and   took  thoce   childran   into   Kis?  f p.r  i iy  nnd   c^rcd 
for   ih«aa  pnd  n?  v/e  underpt^nd   the  Inv.-  eo  .loni-;   ^-^  '^'^^  f''i^  ^o 
he  could  not   recover  from  the  guardian  for  their  ffup  ort 
end  fflnintenanee   but  if  he  desires  to  sever  his  relation 
vfith  tiifcoe  children  sj?  parent  le  oertninly  hr.js   t^^e  rit7ht 
to  do   po,    pxxd   in   so  doing  he    nhould  notify  the  jruni-dian  of 
his  Tefxien.1   to  longer  )feep   the   children  v.-ithout   c^nirenea- 
tion  nnd  th«n  if  the  iuar^li^n  neglected   to  r  rovide  n  r^lree 
for   then  or  'lake  a  contract  in  regard  to  c-^^r:-  ^enp-'tirn  he 
v.ould  be   tintitled  to  recover  re-  i?nnable  i^t^y  lor  the  keeping 
after   ruch  notice.      In   tlie  cpc  of  Leyer  vs.   ^emme,   cainr- 
di&n,    etc..   7S  lil.,&77,    the  court   ctnye,    "If  on  trie  other 
hand,    in   tine   lirst   instance,   he  aetjuaed   th<?   rcl-tion  of 
lather  to   the  children,    vdthout  ^.uy  contr-^ct  or  understcmd- 
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ing  tlint  he   »hou]d  Tsc  p»lfl,   vhllfi  he  osn  not  recover  -  fiy 
v^ille   Ui«y  were  thuo  kept,   yet,    tiiere  bc-lrif   nn  l«f!^l    dvity 
or  liability   reotin^  upon  appellant  to  Tceev   theu;  nny  lon^-er 
tliftn  lie   ».T«T  proper,    11  nt  i\ny  time  he  had  n  contr-^ct  with 
Uie  tu ai-dl jm  in  rcii^rd  to  tiie  keeping:,   tJils  vine  com-.ctent 
tfYldenoe   to  i.o  to   tlie   Jury,    to  ehov;  appeiiajit' r-   relation 
8tf  father  townrde   thea  Jar^   cenped.      <  r,    if  r.t  any    tiiaie,    ap- 
pellant refu -'«d   lon({,cr    :o  keer-   the  clilldren  vdthont   C'^?c"^en»n.- 
tion,    and   ©o  notified   their  guardian,   isnd   tiie  liUJU-dian  neg- 
lected or  refui-ed   to  provide  a  place  ior  tli«..,    or  liakc  a 
contrnct  with  appcllfmt   in  regard  to  cfsapene-'tion,    then  he 
v.ould  be  entitled    to  rccr>vftr  renR-nui'blc  pay  tor   tJ.e  >i«eping 
after  euch  notice,    nfter  deducting   tlie  vlve  of   tl-t  ir   ser- 
vices'. 

It  appe.«r8   to  us  from  tV'lp  rf^eord  thnt   tiie  RTjipenant, 
liiller,    in  tht;   fivct   infftnnce  ap^ianed   the   relation   'f  r.'^rent 
to   these  children  &nd  it   is  not  clniir^ri   t.h??t  nrxf  notice  w--'*- 
given  of  Me   refuwal   to   lon^^er  keen   the  ciiildren  witiiout   coai- 
p«ne»tion.  It   ie  true  a  letter  was  vvritten   by  Mlier  •t,  be- 
half of   tiic   v;ile  nnd  children  ^vnile  they  livod   in  /rkaneas, 
to  appellee,   but  thie  letter  w^ig  i:.erely  «  re:,ues?t  to  .''.ppiet 
them  for  ti;e   tlaie  btring  nnd  not  a  notice  of  a  reiranl   to  keep 
the  children  longer  v-iti.out  ccta  ©nef'ti<m.      .if  evioence    vf- 
fered  by  nppellantc  in  thip  c^ee  wig  very  me-'ti'fer  and  v-e  do 
not  beJieve  thnt  the   court  wouid   hive  been  justified   in  '^•l- 
lowlne   the  op-ellante'    claiv^;o.      ^hilc  it  appcarf  to  be   in- 
equitable  to  require  the  appellant  -  illt-r,    \  -o   ie  evidently 
not   reoeivinc;  nny  l)enelit  from  the  ]r-:bor  of   the^e  children, 
"tr.   ffiJT>pOrt  thea  nnd  ciaintnin  then  yet  tl.c  court?  have  no 
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power  to  tOLlow  hlui  lor  puch   expendltuies   nut   '>f   the  >rinor»' 
iunti,    except   it  l3e   In  pocordrnce  vitl-i   the   Ipvi  nnd   tViO   f?p:;rov» 
nl   of  thoce  who  liAvc  control   of  tiu'   fund. 

V.o  are  of  U\e   opinion  that   th«  cou  x-t  did  not   orr  in 
r«fu8in^    to   al   07/   tjiie  cloir.,    vnd   the   judcaent   of   the  Circuit 
Court  is  rifflmcd, 

Not  to  "be  reported  in  lull. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  ivithin  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 

at  jSU.  Vernon,  this ^=r^.l^.,^.. dav  of  April, 

A.  D.  1917. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dai)  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice.  j 

Hon.  Franklin  H.  Boggs,  Justice.  ^ 

Hon.  Harrp  Higbee.  Justice.  § 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  mSLEY.  Sheriff. 

And  afterwards,  to-ivit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION Un  the  words  and  figures 
following: 


Ciiarlfi.s. V>L..XXQung., _ -... 

Appellee 


INo .4B 

Ocloher  Term.  I  i)  I  0 


Abner  C_.   Barrj__  \ 

Appellant 


VJf 


I.A.  139 


ERROR  TO 
APPEAL  FROM 


City 


,Al±J3n.- 


COURT 


eeeNry- 


TRIAL  JUDGE 


HON. 


J.    E.    DUITIIEGAIT 


(\  > 


Term  No.    48.  In  the  Ai^Tiellpte  Court  Agenda  T'o.lC 

Fourth  r^i strict . 
October  Terr.1,    1916. 

Chprlep    ., .   Ycunn,  ) 

Appellee.       ) 

vs.  )   Appeal  from   the   Oity  t-ourt   of   .\iton. 

) 
Abner  C .   barr,  ) 

Appcllent.    } 


I'd' ride.   P^ .    J. 

This  v/:?.r  m  rction  of  n.peu.-qjBit  "brouiiht  by  appellee 
to    recover  fron  rppdlant  for  rcrvicee   rendered  'by  appellee 
in  offec'.ijn:   «pJ.ee   of  certnin  Irndc   cr/rscd   by  appellant  in 
I'lorida.      /   tripl   wn.p  'np:'.  hy  ,-i  ;Jiiry   rnt?   a  vrrdict   rendered 
in  frvnr  of  ni-^'^e"'.  1  e-f;   for  "'"S^.f-O,   r.pon  ^vhich  vprdict   tJ-ie 
court   rendered   Judipfacnt  nnd   thip   ci-ferl  it-  procccvted   to 
reverse   ti:e  Judginent. 

It  apperr"  frrri  tht^  record    in  thir-  cns?e   that  aprvel- 
l?nt  ras   the   oivner   of  p   Ip.rge   body  of   jr.rr;    in  lee  County, 
"..lorid?,    vhjch  re  had   I-'ic   oil   in   tx;'cte   of   ten  ricrce   each 
r.nd  rre   cnp'-'C  ef    in   cell  inf.   tj.e    erme.      Il'ie   rr.   elite  v^fle  an 
CTpcricnced   rcF.l  cetf-.te   am  li\in{:   rt   /.Itnn,    I^iinoip,    and 
hr.d  prior   to   thfst   liK^e   bcv.n  cnf:,p.{,cd   in   the    ctJling    of  other 
llDiidr    Ir.ndr   e^nd   avipcllaivt   eiaployed   appellee    to   assist   in 
the    pp.lf.   rf   the   pir>\e  -  entioried   landf^.      The  fppellrint  v?ifB 
eellini:    there   trrctc   of   landf?   rt    thret!  hunortcl  dcllaxp   each. 
It   iF   clair.tc   l.y   -^jMCl]f:e   th--t  he  hnC   n  contr-ct  v;ith  ap-el- 
Ir.nt   thrt  niprcllsnt   rcDld    :ive  hlat  one   hundred   CoIIrtp   for 
r11    r.-le?  rr.rrje   to  poT'j^r.'^   vh-.nr   appellf!e    intf  rcetfsl   in   the 
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aX.n;'    i^-hfiflvv^  t-iSjo':>  'ii-«ill^f*fr'>   Qn$   ttl  .8*^    .oH  arts''' 

■        ( 

(  ,1TJ3d     ,0    iei-.:-'--i. 

osvri9c<q.B  X.-   t>ai3&~?'''^   a3C>ivr3??  tot   j"rtc  [XorfTf;  i":Toi'jl:  tovoo  ;'x   od' 
.o^i;-- jt^tsa*!   c!-o.tlv,--vv   o  bn  ■   'Trwt  r-  xd  hart  "gnw   X«?Jti5  A      ..e^iroXl 
.      ftcf   fesl'TSaso'i'i:  -i^i   ..C  ■■'.9',;  p   gi/lj-    ftrjn   .f rto.:;Tjf).'ft    •)9't9f>n:JT   3-tmoo 
-Xaq-qjs  $&di   ■St'sno  uliL^   0i    b'jicsa-f  odf   ^^tt  r-r.-.^r-r-:^*;  .t I 

.S).ws    ,fliiortiXCX    ,r(o*Ia   ./i-i  ^ni'/ir  ft/in  ai\'»*'93  Xssi   fcao.isi'iacT.'::) 

is,.:   :•)   lo   ijni;XI>a   ^cU   nt   0.^j„'^j,n»  ni-^d   *jii>J   ;f«;'.t   oJ-  lo-c-sq  &.C54 

iti    >t=5i:5J»j«   o*    .:;'.i  CX-);;^.;v.    o'^ijoX'.jiSl'oi   oiistloqijij   bna    tbnr.l    Tbiio-r-i 

.;iOA3   -ai'j'ltc.';  .b jt: on/irf    ^:;jrij'    ts   !».&nsX   'io  rsJ'oa'it   ©ysaj    .-.nxiXsa 
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lands  and   ihixt  he  vf<.s   to  imve   a  coraraieeion  if  he   interveted 
the  party  and   a  sale  vme   tli'ected,    whether  the    enle  war  closed 
"by  liim   or  by   "ppel]?>iit.      'i'he   n^r.ellee   claiy.r   thnt   he    inter- 
eeted  hi^iirelf   in  nrocurln£      urchaserp   for  the   ln.ndf?  of   'ip- 
pellant   >:>nd    th'it  he  h-^d   inte  rented  C,   J.    Toagrpve?,    A.   J... 
vihultz  end  Albert   Cierron   in  ap:el3ant'e   liindc   ?nd   ap   a   re- 
{?iilt   IJiervof  each  nf   rriid  p^.irtiee  liurciiac-ed  n.   trf'ct   of   sr.id 
land?   for   thx'ee  hundred   do^lnrs  ench.      The   nTjT)el 'R.nt   rtoep«not 
deny   th--'t   '^p'lelilee  Y/.«e   the  -orocvjv.'inp:   ciine    for   the   p.'O.e    of 
the   tr-'-'Ct   of   land    tc   C    J,    JBP-frfves   rsnd    clnivop    th-'t  he 
ha?  js-'de  a  pn;/ment   to  ajre]  Ice    of  fifty  d -"O/.i  v^r-"   upon  t}\ie 
F.nle   nnd   re'^dj'-  pjnd  vfillinf;:   to  pay  the  balance  f..iv\  tendered 
tiie    v?arue   in   court.      Ap-eTlnnt,    hov/ever,    deniee    that   appellee 
vyp«   in  nny  manner   the  procurinf    crit?e    of   the    ???.le   of   the 
trfiv^ts   to   flhultE  and  Gerr>on. 

"Die  d  eels  rat  ion   in   thif?  cnpe   chrrf  cs   thst   ar:-eilee 
cnupcd   ti\e   r-  id   ohultz,    'aerr-on   rnA   Heat'irr vef?   to   becir.e   in- 
terested  in    said   Iffnd-    nnd    th?t   hy   re- con   of  rprel]  ee' f    50- 
licitationn   tliey   becarr.e  ■'•■urch^'perf?,    and   then   aver?    that 
there  v/rp  'hie  hici  af  oonriirrion  upon  ♦^pid    PBles   two  hundred 
fifty   dol3.prp. 

The   evidence   is  very  c.-^nf lictint:   in  this  cree   as  to 
tVie   rpjof?   to   Oerr-on   and    r>ht'It-,    nnil.   there   if?  nc   cvuoption   of 
l-i,r.'  r^xi^er:    or   '^rcued    '.y   .iririrllant:?  but   the  vh'Oe   erpe   i? 
y?ubTnitted   to   thi??   court  U"on  the  qi-;  stinn   of  frot   pp    to   vrhc- 
ther   or  not   the   aprjelloc   caused   triepe  -rrro}  -  ecre    to  hi-come 
inter' fl<ted    in   nnd   nf?   n    repi-lt    of   ei^oh   inter*,  f^t   n.    p"1g   vj.- ? 
effected,      it   ap^^er.re   fron   t>ic    evidence    of  ao-'ellce   ti«vt  as 
to   the   sale  ■:u-\:ie    io  ueroon  th-t  he  had   a  convert' tion  vith 
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iiervon   vdth  relerenoe   to   these. iRnde  and   thnt   ).e  -nrooured 
besi.r^vee,    «   nelfeihbor   of  hit?,    to   nseiet  him  in   eflecting  a 
pale   to  uerson,    v.-hich   se   did,    Rnd   that  he   -naid      eatr^ve^   lor 
thi  p   pervice;    th^^t  >ie   exr.lained   to  nppeilsnt   -.ip  con'ver»?cition 
with  Geriron  pnd  the   arr^mgeinent   thpt    .»e  h?s/!    elfected  vrith 
Peacr^ives  I'nd    thnt   s-oriellnnt  unon   t>ie   order   of  r.pnellee  pfiid 
'6e9.cr'^yee   lor  the    pervicep  rendered,    and   chnr^'ed   thprn  to 
aT.'pellee's   account.      It   ip   true    thnt   Gerpon    deniee   that   or:- 
pellep   csupsd   or  influenced  hire   to  r»urch^.ee   thpf?e   land?  but 
pdirite   th^t  he  had   n   t"lk  -^  ith  hiti  ^sT'Out   p<"ne   lin'T?   in   riori- 
d?  but  did  not  reTKeTaher  nnd  did   not  knov  whether   it  vr-^   the 
land?   of  appellant   or  not.      The   rppellnnt   elains    thnt   tbepe 
corajnlrrfionf  rere  -naid    to  Geef'ravep   for  hn-ving  interested 
other  vvrchn^e-TP,   being   the  *.;p|rnerp,    in  the   t.uyint;   of  other 
of    these   tracte   of   lando    but   ben.{.'r?i ves   snd.  apytellee  both 
ti;  etify   that   it  wpe   for    •-■^ervicee   rendered   in   pfftvctinf,   the 
eale   to   (jer?on.      There  ip   aleo   n   conflict   in   thf'   evidence 
with   reference   to   the   ef^le   to    --hultz.      The  aprellee    teftilie?; 
that  he  hpd  a  conversation  vdth   Ghult/,  in  1930  with   refer- 
ence  to  t)ie   ]f?ndc'  of  appellant  snd   thnt  ohult?:  promi£?ed  him 
thn.t  he  r/ould   £0   and   look  at   the   Ipndp   f>nd    th.yt   r>.itervspTds  he 
aefietcd   ohult?   in    iccurinf    ?■   ticket   to  £0   nnd    pee    the   Innds, 
r,rd  v'hile   Khultz  denies?    thnt   aprelj  er   v/   ?   tl.e  procurini:    c?3,use 
for  his  »>urch'-pe   of   t^te   Inndp   and    rryp   thr-t   hf    did  not    t}iink 
he   -^rotiieed   appellee   th-t  he   wov^ld  fo   and   examine^   the-   l,nndf=, 
but   vrip   not    sure   pbout   t'lAn    niit  ccncedee   th'it  he   on]  led   a^-i- 
pellee   .-ver   the   telephone  with  rrfermce   to   the   '^rceuring 
of   ?    twenty- five   Any   ticket   for   a   trin   to  florid?,    at  which 
tine   he    vieittd   ti.eee   lands. 


•  3. 


jT«giriv  ■    ■      ■ 
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:'  -  .'.-i-f  ■•      ni    ffiicl    BsotT^.  rrTr 'f  r    to    '-;f;r.. '<■>•> ':>    •• 

.-    ■.  ..  Y<r&   hfim  n'm  :'iX&    9n9At   '.to 

■to  ■^/l  .ts^fl^  sY^fl   &f.B  Jiifonpil  "Sri*  lo  asc^/tiTMCT  ai.i  '^ci 
^'  J.  rH'x-;/  ©jnoifroXe^   »tt*   tr?.'. 
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'..iiile   tliere   ^re    eaue   circumEtftncci?   thrt  -,;cre   develo  - 
ed  upon   the   trial   of  this  case   thnt    tended   to  corrotiorite 
appell.int  in  his   teetiraony  tuid    theory   th.-it  Xue^e    snlee  were 
not   effected   or   thu  purchaseri.    interesteu  by  re.'nr'on  ol   the 
efforts   ol   appellet,   yet   they  v;ere   not  ol    ^ucli  nonent  as   to 
make  eppellant's  testimony  and   theory  of   the   caee  cc-snclusive, 
eo   th"t  vjlien  all    xb   consiuered   it   reeolve^  itself   in  to  a 
question  of   fret   pure   ind   eiarle. 

li    the   Jury  "believed  apnelJ.ee   and  his  witneseeg.  tney 
were   juc tilled   in  finding   a  verdict  for  appellee,    and   if  tliey' 
hrd  "Dclieved  appellant   ajid  his  -vdtnessses   they   wnuj.d    then  h'-ive 
been  juetilied   in  finding  a  veraict  for  ap;  ellant.      The   1?^ 
is  v.-e31    'ettled'in    wiis   .-tate   th^t  unless   the  veroict   ie 
mpj-iiitetly  atiainst   the  ^eigi^t   of   the    evidence   a  court   of  ap- 
peals hat-  no   ri^ht   or  pov.tr   to  disturb   the  verdict,    and  we 
are   unable    to    eay   in   this   case    that    the   verdict    ip  manifestly 
at.ainet   the    v-ei^ht   of    the   evidence,    and   the    judgment   of    the 
lower   court   is   rflirijied. 

I.'ot    to  be   reported   in   full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 

at  JCt.  Vernon,  this ^- -^.>^«3f<?li, dau  of  April, 

A.  D.  1917. 


u 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinoi.s,  on  the  Eourth  Tuesdap 
in  the  month  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
heing  the  27th  dau  of  March,  in  the  near  of  our  Lord,  one  thousand  nine  hundred  and  seoenteen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice.  •] 

Hon.  Franklin  H.  Boggs,  Justice.  J 

.  Hon.  Harrp  Higbee,  Justice.  ' 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  Ej  PASLEY,  Sheriff. 

■So  And  afterwards,  to-wit:    On  the    Thirteenth  dag  of  April,  a! D.  1917,  there  was  filed  m 

the  office   of  the  Clerk  of  said   Court,  at  Mt.    Vernon,  Illinois,  an  OPINI0N  in  the  words  and  figures 
following: 


I-A.  155 


ERROR  TO 
APPEAL  FROM 


-C  ire  u  It _.._  cou  R  T 


Madison 


COUNTY 


TRIAL  JUDGE 


HON.  Gi^PRGi^   A .    CROW 


Term  ]<o.    65.  Apnell 'te  Court  At^enda  ],o.76 

lourtii  Listrict. 
October  Term,    A. D. 1916. 


City    of   Alton,  ) 

Appellr'snt .  ) 


vs.        )   Appeal  from  the  Circuit  Court 
of  Had i eon  County. 


George  I iller, 

Appellee.    ) 


I  cipride  ,   r  .    J, 

Appellee   i-reort.e  i^iller   is   tlie   ov/nor  of  certain  prop- 
erty in  tjie   City  of  Alton,    located   at   the    3outhv,'eet  corner 
of    .econd  and  Oak   ^treetc,    impjcurved  with  a  t\vo    etory  Tarick 
build inc;,    fronting   on  Second   Street.      Appellee  erected  liis 
)Duildine   in   the   latter  ppirt   of  1908.      It   apne?nrs  from  the 
evidence   that  prior  to  the    tice  appellee  l/egan   tlie   construc- 
tion  of  his  building,    appellant  had  by   ordinance   established 
a  grade   for   Second   otreet,    and   the  ('.rede   of   that    etreet,    as 
established,    at   its   intersection  with  Cak   'Hrc  et  v/ae    35. 9<^ 
fee/  above    the  bench  m  rk  u^ed    in   the   eetabllshr.ent    of  City 
Grndee,    the   elevation  above   fiven  "i.  e  ing    .Cb   of  a  foot  above 
the  top   of   the   curb   then   in  place  along  eaid   f?treet. 

It   aleo  apperrs   from   tiie    evidence   that   before   appel- 
lee^  coinraenced  building'-,    he    applied   to    the  City  _npineer  of 
Appellant    to  point    out  and   fix  the   grade   required   for  a   side- 
walk  in   front    of   the  2Jrei!iipe8.      The   engineer  wtnt    to    the 
pre-Tiises  with  his    inetruinents,    and   fixed   the  grade   as   reques- 
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( .  i'n.B.CIacrqA 


^sirf  loiosTco   gelXaqqA      .^sBtiQ  bncoBQ  no   3«i;tno'xl    ,anii)ljtjju 

rid&  uici'l  3'XPJ3<WB   *I      .80€X  'to   itnq  Tsi-J-fiX   edi'   fix   anxbliua 

-ox;tr.t8itoo   9/i5'  08:59'/  ss.tXsqqis  anxj-    siii  oi  toirq  &Bd)   Boaablv^ 

bs^LBllcI&i^Q   &on.nnibio   y/i  bmi  drtsfX^qtiB    ^gfilMiocf  exii  ^0  noi;^ 

■J.??    ,;J99icfB   .fjs/fd'  "ic  9i)si.i  arid-  brts    ^i&si&Q  finooec  lol  abijig  b 

■5.55  Sise?  J-gyT:^.'    3{^  Aixvr  noi^osaiaJnx  8.ti   J-js   ,i)9iX© xXcfsd-B'? 

X&tO  \c\   &tvjrsd'siii(>r,^!3s  sdt  nx   f)9'?0  :3f*Xf^xfi  donacf  srfi   svocTs  feel 

gvocf,!?;  ^rioi  .f?  'jo   tl ,    gfUscf  ftsvx.i  svorfB  noii'jsvals   arid'    ,59b.-':'T0 

•  i 991^5   ftxBs  anoXis  9QBLq  fii   naxid-  o'luo  srfJ-   to   qo3   an.t 

-9i).t9  fi  lolt  bsiiispsr   obsxs  9^ic^  xii   tonje  *jLfo   &Rloq  ol   iixaX' 

arfj-   oi   J-jisw  'X99nx3n9  arfX      .«s=iaifuaTq.  srfj-  le   *noii  nx   -.  ^  , , 


ted,    ind   for  reference,    mfirked   the   ftrsde  ^'/ith  a   Pt-ke    pet   in 
the  ground.      The  engineer   tiu'tifled  thnt  he   took   the   top   of 
the   curia   of  theppvinf    in  front  of   the  property',    -s   the  trade, 
and   fron   the    ordinence?    introduced    in  aridence,    tliiu    seeme   to 
h."-ve-  "been   the  proxjer  f:r-^de.      It  &lr;o  appears   from  another 
ordinance   introduced   in  evidence   t]i"t  apy.ellant  L.nd  provided 
r.  penalty   for  any   failure   to   construct   a    &idev;n,ik   to  grade, 
v/here   a  ^rade  had   teen   fixed,    or  wiiere   no   trrade  had  "been 
e?tablis}ied   by   ordinance,    wit^.out  iisving   a  grade   established 
ty   the  City  -^neineer. 

Appellee   then  proceeded   to   improve  his?  property  "by 
erec   ing   a  buildin£    thereon,    ?,nd    f.fter   the    building  had 
"been    erected,    constructed   s    r^idesnlk   in  Iront   tiiereof,    on 
recond    street.      Thie    sidewalk  after   completion  vrao   inspected 
Fjid   p.ccer>ted   by   the  City  >;:nr::neer   of  ApneLiant,    and  he   testi- 
fied  at   the    trial   tJip.t    it   had  been   constructed   at   the   i.rpde 
given.      It   appears   froci  the   evidence   that   after   the  build- 
ing  and   eidevmlk  were  'both   completed,    the    top    of  the    rill    in 
the   front   of   the  building  v/as   from  an   inch   r.nd  a  half   to 
three    inches   above    tiie    ^'urf-  ce   of    the    ridewaik  adjacent   to 
the  building. 

It   further  appears  frora  the  evidence   tl'iat  in  1912 
by  a   certain   local   iuproveinent   ordinance   DppelJ.ant  provided 
for  the   conetruction   of  a  new  sidewalk  in  front   of  eppeliee'c 
premisee   and   other  property,    and    tiriereaiter,    by  proceedings 
had   in   the   City  Court   of   the   City   of   /aton,    r-    special    tax 
v,-as   levied   to  pay    the   cost   of   constructir^g    such    6ic;ewalk«?. 
Afterwrrde,    the    eidewalke  v.exe   constructed,      ccepted   by   the 
City,    and    euch  acceptance   duly  crnfinned   in    t'le   City  Court. 


.' 'i  &  fiilw  sfestji  aft*'  l>®:j{t«®   ,»0iS«i9t9i  trol  bfn 
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It   X!}   claiaed    tiint  a;\r,ellee   vvae   a  party   to   eaid    special 
tex  procfeedin^  e;    that  he   v/ae   notified   as   required  "by    law  of 
paid  proceediri(_:s,    nnd   tlte   vp.rioue    steps   therein,    and   that  hie 
property  wae   tf<xed   for  tht  nrJcin^-    of   said    i -iprovement . 

It   fui'ther   apijesred   from  the   loc'I   iniprovement 
ordinnjice   that    in   front    of   appellee' e   premiees,    the  c'^^nde   of 
the  pro-nosed   eidev/alk  at    itc    outer   edge  wrp    ii:ced   8  8   the 
top   of   the   curb   in   the    i-^treet,    and   from   the  cui'L   to   the   inner 
edge   of   the   v.'n.l>:,    the  tra'"le   r-^ieed   one- fourth   of   m   inch    to 
the   foot. 

Tlie   evidence   diecloced   that  vhen   the    sidewalk  pro- 
vided   for   in   the    local   improveuent   ordinance   v/.??   constructed, 
it    locked    some   five    or    ui^:  inches    in  coming   up    flush   vith 
appellee's  buildine,    end.  it  al  co   clearly  appeared   from  the 
evidence   that   the    top    of   the   new    ?i  dews  lie   adjacent    to   ap- 
pellee's  building  7?r.e  ap^'roxiiaately   five   inches  ■-^•■bove    the 
floor?  pi    the   veetibule,    rnd   other   entr- ncKee   leading   into 
the  buildin^j.      Appellee    ciaiine   thr.t  "by   re?con  thereof  he 
has   been   dajoat^ed    in   the   free    ^nd   convenient   acce-t-e   and   com- 
munication,   hetween  hie  "building  and   the    etreet,    and   th.-^t   the 
va,lue    of  r.i?  premisep   r.re   Ispeened   and   dirainiehed;    that  ty 
reason   of    the    sp-^ce   hetvreen   the   innei'   ed4;e   of   the  nev   side- 
v."=lk   and   the   buildinji,    .?nd   the  height   ri   the  ncv.  walk  abofe 
the   old   eid evall':,  ^trourh   ir    forr.ed  which  c'^tche^   the   water 
froai  raine  and    ftormp,    and   divert?   it   into   his   hpsement, 
ai;d    on   to   the   floor   of   :isi  buil-dirg;    th^t    on   -ccount   thereof 
the  ■oreriees   are   rendered  umvholeeor.ie   and  unfit   for  habita- 
tion,   and    tlia/c   the    uaeenent   and   foundation  r/alls  have   hefcn 
eana^ed  and  deetrcyed,   and  -f-i!?   ?"it  "-t  >>-''"f-V'+   tr.  rennver 
the    alleged  daaaagee. 
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To    the  declantion  herein,    apjjellGnt  pleaded   the 
generpl   Ippue,    and   also    five    ppecial  plong.      Special   plecip   one 
and   three   are  predic-:.ted  wion   the   clRim   that    the   prnceedingp 
in   the   City  Court   of   the  City   oi    Alton   in   connection  with 
the  ■  etition  'j.nd  proceedinge   to   levy  the    sTociF.l   tar  for 
the  construction   of   the    eideiisralk  alleged   to    be   the   cause 
of   appellee's   dam£^.e,    are   re;?   adjudicata,    as    to   b11   qucc-tiont 
of    benefits   nccruint:    or   dnmaf;es   occasiioned   to   ar.^.ellee  by 
the    construction   of   eaid   eidewplk.      ipeci?!  plefs   two,    four 
Fjic"    five   pet  up   the  doctrine    of   cptoppel,    the  pleas?   alleging 
in   suoptojice   that   appellee   v/ae   a   party   to   sr.id    tpeci".!   tax 
proceedirt£-g,    duly  notified  as   required   by  lav/,    pnd  thst  he 
had   an   opportunity   to   apoer.r   s^.no.   that   it   wns  lus   duty   to   ap')Gai 
in   s?id    special   t.nx  proceedinf^p   and   raise    the   ippue    rs   to 
any  dnrnvc-e^  which  •v/ould  be   occasioned   to   his  property  by 
the   conptruction   of   said   irriprovenient;    that  the    court   in   ^^ii 
proceeding!?  had  jurisdiction   to  hear  and  detenriine   the   quec- 
ti'-^n   of    such   damagea,    and    that  f3v,ellee  having;    failed   to   ap- 
pear  and   r-?  is?e    euch  question,    and    the   Court   t'.ierein  having 
found   and   adjudged  that  appellee   v:Duld  be  "benefited  by   the 
construction   of    said    i?;iproveiiient ,    and  hevin^    entered   judg- 
ment   in    accordance  with   each   lindinge,    and   said   judgment 
being  now   m   full   force   and    effect,    and  Jio  np- eal  being  prose- 
cuted  therefrom,    appeilet;   is    ectopxjed    to   r-^ife    the   question 
of   dai.ia<_e8   in    this?  cape. 

Appellee   demurred  to  these   special  ple3e,    and  iiis 
demurrer  v/gg    sustained  by   the   Court.      Anpellar.t   elected   to 
pt^nd   by   its  pleas,    and   assigne   error  upon   the    potion   of   the 
Court   in   sustaining   the   deciurrer. 
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Tae  I'jeti.od   ox   procedure:   i'or   tixe    levy   ol  a   £--;-'ecial 
tnx   or    eptcial   oeeessiiicnt   to   pay  tlie   copt   of   conctructing   r. 
loctil  iiiiproveinent,    where   the  malcing  of   euch   i'-nproveiaent  will 
require    thot  private  property   bt    taken   or    "dar.nced"    in   the 
constrviction   thereof,    is   i.overnec;   by   bees.    13    et    req   of   tli« 
Local   Improvement   Act.    After   ?>    diie    exj'Jiiinntion   of   tlic    ppec- 
ifvl  plcap  we   p-ve  unable  to   find   in  any   of   thein   r.xiy  proper 
alleg.?-tion5   v/Lich  cl'/rge    tiu')t   the   provipione    of    the  Local 
Improvement  Act   regulating  the  metliod  of  nscertniuing 
coTnpensntion   to  be  nade   for  property  trhen  or    ''dsunaged", 
were   complied  vlth   in   the  proceedint^e  had   in   the  City  Court 
of   Ihe   City   of  AltOA,    lor   t};e  levy   '^.nC.   confirnation   of   a 
Special   Tax   for    the    side-wall:   isnprovement,    and   urjon  which 
proceeding?   each   of   these    cpecial  plea?   nre  predicated. 

in  none    of   theee    special  pleas   is   it   rlleged  that 
the    ;;etition   filed  by  a.:i   ellant    in    the   City  Court    of  The 
City   of   .--Iton   prayed   that   ar\y   vteps   be    trken   to   ascertB,in  the 
jufjt   corviene^tion  to  be  made   for  privete  property  to  be   taken 
or    "dair.?!eed"    for    such  iraprovement,    ae   required    by   Sec.    1?    of 
tl:e   Local   Improvement   Act,      lior    is?   it  averred   in  any   of 
these  pleae,    tLst    in    such  petition,    appellee' c    nreraiees   v.ere 
described   at-  property  •which  v/ould  be   taken   or    "damaged"    in 
znakint^    said   iK;prove::!icnt ,    or    thrt  upon   the    filint:    of    such 
petiticn    tv?o   c  a!r[)Ctent   and  dieintere?ted  -nerenns  Trere   appoin- 
ted by   the  City  Court   to   .';ct   T;ith  the    Superintendent    of 
opecial   Aesessnente,    or  v.'ith  the  '■rer-ident   of    the  Board   of 
Locc.l   j;npro  vementf?   for  the   purpose    of   inve?tia:ating  and  re- 
porting  to   the   Coiirt   the   juft  coTn-:enc--tion   to   be  cirde   to 
the  respective   c-ners?   of  nrlvrite  propcr-^y  t''''en  '^r   "d.^mt^p^A** 


lor   p-id   irrrprovemcnt,    as   required  "by  ;.cc.    Tc  4  of  er.id  Act. 
I'or  Is   it  Bvc  rred   th''t  any  commie cionere  appointed  ae  pro- 
viden   by   said    C'tc.    14  made   any  port  as   required   by  3i.  c .  15 
of   said   Act,    er  tivnt   ^ny   pvch   report    toucliin^i   pp-oellee'e 
property  wof   ever   filed   in   the  City  Court   oi   the  City   of 
Altor.,    certififcd    ae   required    by   .  ec .    18    of   paid   j.ct,    or 
thpt   pry   rummone  v.'f's    ever    icpued    and    served   ui'on   apriellee 
re   reo.uired  by   L^ec.    ?C   of   raid   i.ct,    or   tl.r.t   in   -ny   other 
ret'pect   apr.ellant   proceeded   accorcTing   to    the  v.rovisiont?    of 
the  local  Improvement  Act,    for  tLe  purpcpe   rl    rscertaining 
the   compensation  to   be  r.xde    lor  private  property   taken   or 
"daniatied''   in  the  maki)iiV.   of   DR.id  irmrovement.    Xhese   special 
3)le^.8  do  not   £?hov/  that   the   ipeues   involved  in  this   action 
v/ere  ever  properly  b.fore   the  City  oourt   of   tue  City  of 
Alton,    in   the   IocfI  inprovenent  proceedint,r-,    and  v;e   ^re 
of   the   opinion   th.at   the   demurrer   to   these    special   pleas 
vss  properly   euetp.ined. 

It    ie   next  urged   that   the   proof e   do  not    support 
the   allegatione   of   t}ie   declaration   in  respect    to   certpin 
ordinances    or  portions    thereof   referred   to   in    the   additional 
countp,    pnd   for    the   reason  also  that  plaixitiff  predicates 
his   right   of   recovery  upon    the  proposition   that   after   ercc- 
tine  his   building   and   laying  his  walk,    at   the   ^ rade   £iven 
by   the   City  engineer,    the   City    tore   up   this   v.alk,    and 
built   another   •'it   n  diiierent   and  hit!;her  tirade,    s.nd   apT.ellc-nt 
contends   that    the   proof  U;  on   tiie    latter  proposition   shovje 
that   the  (frade   for   the   next  walk,    j  s  provided  by   ordinance, 
vfas    slightly  lower,    and   not  hijiher   tl^sn   the   v/alk  built  by 
plaintiff.      Upon  the  first  proposition   it  may  be   true   that 
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no   ordinance?   of   the  c^iarr-'Cter  referred   to   in  the  addi- 
tional counts  were  proven  or  introduced   in  evidence,    but 
t^t  cannot   be  material    on   thie   cppeal,    pince   ti.at  pi'oint 
could  ixot   .-s-pply   to   tiiii   orit  ina3.   declarntiori,    Bnd   it    if<  not 
contended   that   the    ori{;ii*al   declsr.-'tion   ie  not    cuificient 
to    eustain   the   judfjnent   herein,      Upon   the   second   proposi- 
tion,   it  mp.y  be    true,    r.e  urged  by   couneel    lor   r-pr*ellant   that 
the   local  iirtprovement   ordinance  providing;   for  t'le  ne?/  f?ide- 
Y.'elk,    did    estaclieh   the  £rp,de    thereof,    elif^htly   iov;er   than 
the  i  rade   at  v/hich  apr>ellee   clninr;  he   conf?tri;.cted  hip   side- 
walk,   but   the    charge    in    the  declaration   i?    thp.t   nppellnnt 
conetructed  the   Pidewallc,    not   at   the  tirade  a^tr.Vli shed,    or 
at   the   grade   upon   vhich   aTo-ellee  xiB.d  con?' ru.o terl   hie    side- 
walk,  but  at  a  higher  elevntion.      The  evidence    in   the   record 
fairly  tends   to    support   that   charge. 

There  v.'?s   evidence  vhich   fairly  tendea  to  show  that 
before  appellee  erected  his  building    or  leid   j.is  v/al.k,   he 
applied   to  the  tity  -^nLineer  of  Appellant  to   r-oint   out    the 
trade    on    ^econd   i.;treet,    in  front   of  hie  premise?;    that   the 
City  hngineer   did   triis,    placing   a   stake   to   indicate    euch 
fcira.de;    also  that  prior   to    this   time.    Second   .street   ti&d.  been 
improved  with  a  brick  paveraent,    with  curbing   -^et  alont,   eide 
thereof,    andthat  the   curbs   in  front   of  apr-^ellee'?  preuiiBee 
v/ere   eet  ap-oroximately   at  ^rade.      Under   puch   circura stance B, 
The  City  having  a  permanent   improvement    in    the    etreet,    in 
front    of    tJieee  premises,    and  having   pji   ordimpnce   vjhich  de- 
clared  that    the    top    of   the    curbs?   of    such   improveinent  vas 
the  grade    at   that   plrce,    and   by   the   local   ir;-rovement    ordi- 
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nance  having  re-afflrued   that  cxr-de  ae   the   cTv^e   for  the 
ntv;   pldewniy,    and.   a;,ijtllant '  e  ^-nglneer  havine   indicated 
the    top    of   the    curb   ae   the  i'. rr.de,    at    the    inrtence   of  ap- 
pellee,   is  estopped   fv^u  claiming   that   the   grnde   of  the 
ciirh   is  not    the  -, rover  credv   in    frnnt    of   appellee' r  proper- 
ty.     There  v/as    evidence   tending    to    ?hov?  that    ffter   appel- 
lee's v/allc  v.-ae   laid,    it  wre   in^jpscted  and  accepted  by  the 
City  J_.u;;ineer,    raid  ].e    testified    tiiat   it   "'agt   nt  r^ndo, 
and   there   was   :ao   evidence   to   vhich  our   at'ention  hae  "been 
directed,    or  %raich  re   h-^ve  "been    able    to  dir-cover,    r'hich 
indicates   that   the   v/allc  •',V:=.s  belov?  the    top    of    the   curbs   which 
Y-ere   decln.red   to   indicate    the   grade   of   the   etreet   rt  this 
plnce.      There  was   also  positive   evidence    in   the    rf-cord   that 
this  \vallc   at   the  property  line   ■'vas    some   t^vo  or   tliree    inches 
below   the    aose   of   the  iron    pill   across   the    front    of  ap>;e" 
buildint,:;    also   that   the  new  v/ali:   ccnptructed  by   the   City   v;..  s 
eorae    five    or   eix   inches   above   the    top    of   this   iron    sill . 
Lven   if   it  be   conceded,    thr;t    t>ie  nev;  T.'a3.Ic  v/r  s   by  ordinance 
rec:uired  to  be   constructed   Pt   the  frade   of   tlie   curb  in  front 
of  appellee's      remises,    and   thot    in   fnct   it   vns   constructed 
slig:htly   lov/er   than    such  rr.^de,    it   is   fpnarent,    rrhen  rre 
consider   the   nhysicil   conditions   disclosed  by  the   record, 
that   9")7ne  blu.nder  was  made,   by   seme   one   as  to  the  grade   at 
the  rlace    in   question,      hither   the    (^:T^de   fxirniphed   appellee 
by   the   City   iingineer   for  his   v;a.ll-:,    and  hie   building  v/as   too 
lov/,    or    the   Cit;/,    in  c  onstn-ictinf."    the  nev;  walk,    {ot   it   above 
the  proper   c,:rnde,    and   which   ever    solution   is    the  proper   one, 
v?fc    cannot   escape   the   fact    tJa^t    the  City   is   liable   for   the 


V/e   do   not   think  the   court   i  rred   in   excluding    the 
evidence   offered  by   a-npellant    of   the   converc?p.tions   betv/etin 
aprellee   pnd   one    ochwab,    of  which   comrlr^int    is  made.    There 
wrc  nothinp    in   the!?e   convei-s-  ti^^ns  unteria]    to   the    iepues 
in   t  dp   ca?e.    i.ven   if   a,,jjellee   ('3id  make   tlie    stateiLients   claicie4 
and  aid    say   thnt  he    thou^^ht  the  "building  iiad  been   conetric- 
ted    too   low,    t.'iie   e-vidence  hae   no   -bendency   to    ri.ov;   that  he 
did  not  properly   construct   it    in   c^'r.linnce   vith  jrade   eo- 
tahlished  hy    the   City,    and   indicated    to  him  by   itc  x.nt.ineer. 

Appellant  hep   apsi^ned   ap   error   the    action   of   the 
trial   court   in  refusing   to   tive   c^srtain   instructions   ten- 
dered   uy   it.      The ee    inetructions   are  nine,    ten  end   eleven 
of   appellant's   refused   inetructions ,      We    thinh   iuftrucitione 
nine   "nd    ten  were  -nroperly   relu?ed,      .'^ach  oi    thc^-e   instruc- 
ticnp    ignore   th^t    evidence    in   tlie   cn:-e   v.hich   tends   to    ehov/ 
that    in   determining   the   ^rade   at   v/.iich  an  .ell  ee   \7ould    erect 
hig  liuilding,    appellee  war-  governed   by  n   f,rade    lariiished   ly 
the  proper  City  Officers   of   Appellant.    There  v;"  £■  no    error   in 
refusing    instruction  Ho.    eleven.      J.'hi9   instruction  related   to 
the  method    of  deteriuinint    the  damat'C?.      ^-'n^    .^uch   instruction 
h£d    oeen  t;iven  by    the   Court   at   the    request   of    axj;.eliant,    r^i\i 
there  v/ee  no   occasion   to  repeat    the    sacie   proposition   of  lav.', 
v/hile   vorded    soTCieyih^t  diiierently,    the    substance   of   instruc- 
tion .1x0.    eleven   is  c.-^nx.ained   in   the  driven  instruction  llo.liye. 

It   is   finally  urged   tJria.t   the   dainat,ec   awarded   are 
e>:cessive.    The    evidence    tended   to    eiiov;   that    by   reatson   of   the 
cone  .ruction   of   the   new  v.sl}c,    t'iie  market   value    of   appellee's 
premises   vrere   depreciated;    thft  v/ater  T.'ris   thrown   into   the 
■bril^i^.C,    end    Into   the  b?,eenent,    sjid   that   it    ie   causing   the 


■buildint  !^n6.  y/alis   to   settle   and   crack.      v.itneK-fes  fairiilip.r 
witii    the   condition   of    the   -remiset?,    both  before   nud    after   the 
new  vialk  wap   laid,   were   called  and    testified  ae   to   the   dif- 
ferfcncee   in  vr;lue   brlore   the  neT,'  walk   vat'   Jrid,    «nd  after?/  rdp 
I'roai   their   t(.' ?timoi\y ,    it  would   sjipt  ar   that   tht    dflma^ee    rp,nge 
betv/cen  Cli^'Ci   f>nd   -^SCOfl-    Tlie   jury  pspeescd   the    denapee   at 
;'').41C,    e    siwi   suit'ihtly  ler-n   tjian   tho   Jo\ve?t   figure   fired   by 
any   vitnese   tee  "ii'yinfc;   in   the    cpe-e.      Under '  ?uch  circumptpncee 
it   can  hfi  rdly  be    eaid   thnt   in  this   respect   the   ji'ry  were 
actuated  by  naeeion    ind  -nrejudice.      It  r.ay  be   pU;  t'-efted- here, 
thrt  appellant   'Ud  not    controvert   the    clj^in  of   «).ppellee   ae 
to    the    character    of   the    injuries   v,hic}i  had   'been    inflicted 
upon  him,    or   of    theireffect  upon  his   building,,    nor  did   sp- 
pfcllant   call   any   tvitneoees    to   tretify  upon    the    quoption   of 
depreciation   in  value,    or   to   refute    the   valuaticne    testified 
to  by   the  witnesse?   cp.lled  by   appellee,      Lnder    pvich  circura- 
ptancee   it   cannot   conplain   thot    the    jury    in   tiring   damages 
v/erc   governed  by   the   only  evidence   before    them  upon   that 
question. 

>e   find   no    error   in   thie   record  v/hich  Y/ould  v/arr^nt 
a  reversal    of   the   jiidgjnent  herein,    m^n    it   ie   B,ccordingly 
af  f  imed . 

AIT  I  ?i;  ID. 

Hot   to  be   rer^orted   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copp  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  nw  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 


at  jUit.  Vernon,  this 
A.  D.  1917. 


dav  of  April, 


5> 


^O  0 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  H/th  dai}  of  March,  in  the  vear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice.  j. 

Hon.  Franklin  H.  Boggs,  Justice.  i 

Hon.  Harry  Higbee,  Justice.  j 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dag  of  Apni,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPTION  in  the  words  and  figures 
following:  | 


.i..l.ij.aii....ii.". tar..t..e..e.ny. e.,.t al...... 

_ .^IJellsLnts 


vs. 

No.^S_ __ 

October  Term,  1916. 


J .   Xlaxne r  Louth ,    a s  C  omini s s i orser 

'\' 

of  Highways,    etc., 


Appellees 


6I.A.  158 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


J,    C  .  JSAGLETOIT 


T«rm     '■.   vo.  In  the   Apnenate  Court,  -';£:«»nd«  ?.-.67 

7f>urth  T>i»trict. 

Octoter  Term,    1916. 


-lijnh  3.,  i'arteeny,    at  al,  ) 

AnnellantP.  ) 

) 
vs.  )   Appeal   i'rom  the  Circuit 

)  Court  of  Jeflerenn  County, 

J.    ;<Brntr  louth  ris  Comrjlppioner      ) 

ol  highways   of   tnvm   of   I't. Vernon,) 

et  Rl,  ) 

Appuliees.  } 


hicB^rlde, 


At  the  September  Term,    1914, ol   the  vircuit  Court 
of  Jefferson  County,    Illinoi£?,    n  decree  v/pp   rendered  in   tiie 
Rbove  entitled  cause   from  y-'hich  decree  an  spneral  '».■»»  prose- 
cuted to   tfiif?  court,    ^'nd   an  opinion  filed  "by   thi?  court  at 
the  October  Terra,    1915  thereof  reversiru.'  ^'-nd  re^andint    ?s.id 
c3U!?e.     Ilie  OTiinion  rbndered  by  tiiip  court  '^s  nforeeaid  1? 
hereby  referred   to  lor   the   facts  rmd  iemti?   involved  in  the 
cp.uee . 

It  appep.ro   Urout   the   record  tliat  tnu   accree    ..•  -^ve 
referred  to  aa  hsving  been  appealed  frow  and   rendered  on  the 
2Sth  day   of  iiepteaber  iyi4,    contained  aiaong  other  thint' p  the 
followinfe:  provisione;    "it   i?  further  ordered    thst   the   cnld 
J.      nrner  iouth   ?bnli   hot   receive   v.ny  nny   lor  lie  ovn   te«r;8 
heretofore  u'-ed  in  the  conetruction  of   said  highway?,   nnd 
that  he  ie  hereby  or^lered   to   ret?to;ce   and  nay  bnck  to  the 
Treasurer  of   tiie   i?«id   towi   for  the  rood  pnd  bridge  fund  ^ill 
money  or  ccs3T>enj»'>tion  t>r  t  he,    the    sf3id   . ' .   '  arner  Touth,  may 
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j%'«i  A>«?i  wvii«ii  saw    'iei  <3^  ^STKdlVi   y,  • 

iRirf^  tsrt^o  a«Ci3»   '  'IWI  ^sgtfrsoJqaij  to   \fib  .'    ' 

:©   ai:'.{  TPif   \^q  -^ctts    --.  ..v^    .              .y.-/-     .i-..^,?  'i^jrr  ■ 
,:-ri«wii^ii  Jbi.««  to  ooi^o>n*e.     -  ,   ....  ..^-  .j  o-sol:©.! 

^Qf-t    •:>:-i1j  ^lif   l■1■^    bt\ot  'ii    to    1 


heretofore  ixixy%   received  Irr  tJic-   uoe  of  .lie   s-niU   tenMif,    V7it>;ln 
Uilrty  <!ay8  irom  thip  data".     Tliie   I'indini:  wnp   puptnlne'l   by 
tJie  dteftvion  of  the  Appellate  Court  but   Uie   cpvUp©  whp  rever- 
eed  «md  remanded  for  other  rcnpone.      '4ii»  rcrumndint.  order 
mic  filed   in  the  Circuit  Court  to  the   April  Teiro  iyi6,    at 
which   tiiae   appellant©  -vere  t..lven  leave   to   file  a  fiupnleraental 
till  nuxkinij  one  Grant  Irvin  a  part/,   v/ho  had  'been  elected 
as  successor  to  E,  Delbert  tilkineon  to  the   ol'ilce   of  e\Jr>w'- 
visor  of  the   tovn  of  !  t.    Vernon.      A.  deHiurrcr  t'.t«   aiuptaJned 
to   thie  petition  nnd   Icive  given   to  auxend    thct   »eirc<e,   nnd  to 
tiie  amended  petition   the  demurrer  vnp  overrule- d.      .'fter  the 
desnurrer  had  been   overruled   to   tiie  emended  petition  and 
w}iile   the  c.?se  wne   etill  pending,  in  the  Circuit  Court  the 
appellants  oliered  evidence   to   bx^ox:  the  ni'^ount   of  aoney  th.'  t 
hfid   been  received   by  J,    iiarner  i-outh,    in  viclrtion  of  the 
decretal   order  of   thfc   circuit  Court,    and   to  fix   the  auvount, 
if  any,   due   from  the    said  l.outh  on  r^ccount  of  the  moneys  s'o 
received  by  him  but  the  court  refused   tc  peruiit  the  introduc- 
tion of  tide  evidence  and   on  the   I'-tJi  d!?iy  of  July  l-jl'.  ,    ren- 
dered another  and  fiafthc-r  decree   in  snid   cf^us©  upon   ti.e 
notion  of  appclleee,    vdiich  alpo  provided,    "And    th.tt  the   nnid. 
J.  '7arner   i  outli  should  not  receive  pay  for  lip  tenia  00  fur- 
nished to  l^uild  the   enid  hifrhway;    thnt  the   yr.id  cocvrMietjionerB 
of  hlchTTflye  out  of  the  riroceede  of  the   pale   of  pnid  bonds 
shall  pay  for  the  -ft'ork  already  done  and  aateri-^ls  used  on 
the  highways,    except  for   the  work  done  and   tei'-.-.e  furni^xed 
by   the   puid  .T.  Varner  louth".     To  the  rendition   of   tiiie  decree 
tliC  com  leinantH  excepted  and  noR  seek  to  rtveree  the   v?Qaj« 
by  ti.is  appeal. 


,*   bis  til 


fen*:*  «ox.ti:j9!X  iisitfisnaa  s-lt   o.t  i>&Xi/i!«©To  »• 


The   nprielli<.nl  r   In    tiitir  'trL^i^'Ut    pp.  ,    "jx   ■ui    <..u- 
o'bverTad  th.-.t  the  decree  apr-ewled  fron  lol  o^v  thr  iirf»t 
docr««  In  ordering   enld  mon©y>?  reptored  to   tl^c  town  fund  but 
linding  no   specific   euia  due,      Thie  ie  tiie  xiftirjle  find   only- 
question  presented  by    Q.is  rucord".      In  tlse  o-ninion  oi   liun 
Appellnte  Court  heretofore  referred  to,    ?untnining  the   llnd- 
infc  tund  decree   of  the  Circuit  Court  requiring  i  outh  to  rc- 
etore  tmd  pay  bock   the  aoneye   received   by  him  but  reversed 
arid  remanded   the  cause   lor   otlier  rent  one  tut   in  rc.Yer*?ing 
end   rtsciandinf   tht,    C".ee   the   court  did  not   direct   the  chf^n- 
cellor   to  hear  evidence  and  deter;:iint-    the   njnount  th^it  yp.;?  due 
from  louth  on  account  of  the  moneys   00  received  hy  him. 

The  contention  of  appellants?   ie  that  a  irioney  decree 
in  order  to  h-ve  validity  louE't  he   for  a   epocilic    sura,     lot 
to  hfive  fixed  a   specific   sun  to  he  rnid  hy  i  outh  v/ould  lonve 
the  matter  tTiibject   to  computation  by  ^rnje  f^tl^ier  person  or 
body.     The  Circuit  Court  v^r-   the   '^ne  vtsttd  T-ith  t}je^o\ver 
to   detei-jsine   this  aiaount  and  c  ccld  not  transfer  thip  to  nny 
other  person.      "'-Hae  decree   ehould  have  ascertained  the  rre- 
cise  amount   tliat  wae   required   to  be  ];aid  and  not  3.e.p-ve  it  to 
coEputation".   arath  vs.      rimble   et  al ,    21  li;,,la2.   And 
.ifeBln  in  thfc   case   of  hards  vs.  iurton,   7&  ii.).,LlC,    the 
court   pays,    "Ihe  casee  of  -.Idrich  vs.    ^^haarn,   b  Jcaci.SCl, 
iie«olf   ve.   :i  on£,    2  <-iija.   eVv,    p.ud    ;ttith  vs.    "risible,    ?7 
111.   lb?,    all  hole   th-t   it  is  the  duty  of  the   court  to  find 
the  amount  due,    :5nd  :.ot  to  ItnvQ  it   to   others,      '-he  decree, 
in  tuie  reep-ct,    is  ffitally  deifctive".      It  ie  well    settled 
by   the   text  books  and  ether   Ruthoritiee?   tliEl  where  it  ie 


eoUcht  to  o\)tnin  h  money   dborce  the  tuaount  muet  be  li.  tu 
at  a  certain   specific    pum  tiy  the  decree   itse3f.      'lliie  ie 
t}ic  only  point  urfeefi  ly  sp  clliante   for  a  revereal   of  thip 
decree,      ^e  'believe   th-t   the   Circuit  Court  c  •••^jalttert   «»4i 
error  in  refupin^  to  hc^r  evidence  fMid   r-pcert-^in  the    ppecif. 
if  amount   thnt  Louth  vf^^   31;ble   to  pay  under  the   fort^ier 
findinf.   of  tiie   court,      tlie  decree   of  the   t'irtfuit  Court  will 
Ve   rcvt'rccd  and  the  cause   rpmanded  vith  direct ione  to  hear 
teetinony  onii   necertPin  the   arcount  of  woney?  that  he  has 
received  or  thnt  hiid  been  vmla-rfully  pnid  to  hlno  as  deter- 
riintd  liy  the  decree  of   said  court. 

iiot   to  (oe  reported  in  iuil. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  Di,^trict  of 
the  State  of  Illinoi,^.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
■iaid  Appellate  Court  in  the  above  entitled  cause  of  record  in  niu  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mu  hand  and  affixed  the  seal  of  said  Court 


at  jStt.  Vernon,  this 
A.  D.  1917. 


dap  of  .April. 


Clerk  of  the  Appellate  Court 


o 


s 


0  y  0 ) 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdai^ 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  daii  of  March,  in  the  near  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBrtde,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Highee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PAS  LEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  kpril,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  pPINION  in  the  words  and  figures 
following: 


o4 


COURT 


COUNTY 


TRIAL  JUDGE 


HON.      • CHARLES  H.    MILLER 


T«xn  y<r>,   68.  In   the  A-pelJ  'te  Coi  rt.  Agenda  ',0,79 

iourth  r;l strict. 
October  Terr.,    1916. 


Joe  iarettl,  ) 

Appellee.  ) 

vs.  ]    Ap,  e?l   from  Circuit  Court 

)       i'TPnklin  county. 

letcr  c.  Theurer,   Truf?tee  ) 

p.nd  the  :;  eter  •;:'C]';oenliof  en  'rev/lng) 

Cotanany,    h  cori) oration,  ) 

Aj;p6llentr-,  } 


1  c   ride.   "  .   J.^. 

Xt  ^pryenxf^  frc«;i  the  record   In  tx;ip  c^!/t   tho.t  prior 
to  Jfinunry  11,   1915,   the  appellee  Joe  Baretti  y^-^  eneat^ea  In 
the   c-elllng  of  'befcr  and  othsT  liquora  at  '\  c!?t  i'ranklort, 
113  iniii.',    and  tlv-t  the  .<?pT>el1ant  Peter  s-^cJioo-aml'en  I  rewing 
Cor2;)any  wnu  engnged  in  Ui<»  brev/in^  bupineee  sxid   the    eale  of 
oeer  at  ChiCiv^iO,    Iliinoit?.      That  ajr-Gllee  had    uecome   Indebted 
to  appellant  and  for  tlie  nunope  of  secvirinr;  t7ie   amount  o'.f- 
ing,    the  appellee  upon  tlie  d-.ie  aforcroid  j^c-xccuted  to  ap- 
jjcll^rit  a  bond   in  the  aaount  r-f  t2t'y^,o''   arid    s-ecured   3ueli 
"bond  \iy  a  r.^orte,a^:e  upon  lots  three  nnd  four  in  olock  nine  in 
the  I'lake-Karrie  Addition  to  Vtic  city  of  v^ept  Irnnkfort,   and   . 
lot  nine  in  )3lock  2  in   i  fctpr  V.n^tier'e  ninth  addition,    ex- 
coptlnc.  the  C0S.1  and  fiin€?rnl   ri^hte.     The  bond  executed  pro- 
vided   that   if  Joe  Brretti    eh-a:    v;el3    and   truly  ray  unto   eald 
lett  r  L.choenhofen  f.rev/inc  Corir>fny  all    th^t   he  noi»  owe?  to  It 
fox  leer  snd  enptler*  heretofore   eold  c'.nd  delivered  and  -ilso 
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all   thrjt  he  taay  hereafter  ba  indebted  for  beer  -'nd  cmptiev 
herepftcr  sold  -rmd  delivered  to  hia,   then   tiae  :itilit;c^tlon  to 
be  -void.      It  further  apreaxp   ti:fjt   the   toxm   of  w'M?t  irenkfort 
w?e  dry  tt-rrltory,   under  t>:e   local  option  statute,    but  the 
uppellant  continued  to   ship  -xni   sc-ll    beer  to   tiie  nppellee  dur- 
ing rrnctiC'^lly  nil   of    the  yenr  1C15.      Tlie    tertlraony   t«»nd8  to 
©how  th^t   -noct,    if  not   all,    oi  tJie    orders  \Tore   forw^irded   to 
Chicnf.o   and  thcrefilled  \5y  appellant  by  delivurine   t}ie   some 
to   tl:e  rn  Uroad  company  for  trangr-.ortrition.     iTu  rs  in,    ho-s^evey 
fore  dirptjite  ae  to  whether  or  not  thd   l^eer  w«»   pold  to  ar>- 
pellee  nt  v?egt  Irnnkfort.     At   tJve  icbruary  T^rtn,   IQl-T,    of 
tjifi  i  ranklin  County  Circuit  Court,    tlie  api>©ll€c   filed  a   till 
to   oci  aside   the   wortfefige   or   truet   deed  afore r   id,   rh  a  cloud 
upon   the  appellee' 8  title,    cjid   lor  reaaone   thrref ore  chnrged 
tl:i»>.t   the  "beer  wtc   3old    uy  oppeliant   to  appellee   in  vidation 
of   UMi   ordinance  of  the   towTi  of   .«   rt  i'rankfort  and  the  lave 
of  the   State  of  llUnpie;    and  ch*ri:«Ei  thnt  v/hatever  amount 
of  laone^;,    if  any,    th.nt  ..lay   tie  due  txom  P.prellee   to   appellant,  ' 
vr.s  for  intoxicntinj.   liquor  sold   in   violr^tion  of   cald  lav^e, 
Afterwnrde  "by  sn  Hisen'dEient   it  wac  alleged  ai?  a  further  rea- 
son  for   the  cncelling   of   paid  xortgnge  that  the  a'.-.ount  of 
indelitednesp   th-vt   the  ..ortgage  wne  ia«de   to  j^ecure  iia?  loiig 
since   been  paid  and   <?:itiffied    oy   the  3p,>ellee. 

The  ap-^ellant  filed  an  ansv/er  adr.sitting  the  execu-   - 
tion  of   tiie  inortcriije  r^nd  bond  aforearid   '5r\d   cinimine,   that 
there  Mi?ig   then  due  under  the   c-iid  bond  $221(^.Q1,   and  avers 
thp.t  the   s«ltt»  v.ere  unde   to  ap^^allee  at  and  in  the  city  ^f 
Chic  bf),    State   of  Illinois,    and  deniee  thnt   ill  sua*  of  -ijoney 

rilia     f-^fwa      a-r^'w.a'\  ^txa      ♦  <»     ^.i.^^'l  J  ^)a%     Vlts-ye     ''^'?Ji     "'^i^,      -"S3     All  efiCed. 
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in  pnid  Tjlll,      rh«  nprellnnt  then  fi3f<3   a  croup-l)!!!    oee-klrif- 
to  loroc3o»«  the    snid  nortG'>re.    p«'ttJn£.  up  that  the  Ry>x)ellee 
wne  inde'bt«d  to  it   in   ti^e  enid  oj;:ount   cf  .^^''ir.a?;    thnt  th« 
Money  v.-nc   :lue   for  berr   geld  by  apyeHaxit   tr    -r)-  ollee  and 
allf;t",ci  ^^••''t   s~id  >:ecr  vr.e   ?r>ld   to  '^.■- el  left   in   tj.e   city  ol 
Chic ?^o 'and   that   the   sales  v.'ere  r^-\de  and  conria::  '^^ted  at  that 
iil:  ce,    and  ask   th- 1  the  property  described   in    :^id  bill  be 
}?old  tn  patisfy   the  amoimt  clufc   frar?j  aji;el3t;fc   to  nppelJant. 
..he  insvter  of  rrppellee  to  :ippt:llant8  cros?   r;!]!    i^-enier>  that 
there   is?  now  la-\7fully  due   the   appellant   the   f-'id  amount  x 
chained  in   tiie  bill,    or  any  part  thereof,   and  dtnles  tli-it  the 
lii^ucrc   ware  90ld  to  hia  p.t  t^LiCf-LO,    but  f^ve  ra   they  were   po3d 
to  hij::  in  Vcsjt  Trankfort,    in  -iiol-^.tion  of  the   1- ^fe  of  tixe 
iitete  of  lUlnoic.      The  cr'u??©  isas  hef.rd  in  open  court  and 
the  crurt  found  th-'.t   the  liquor?   sold  "by  nppell?mt  to  appel- 
lee v;cte   sold  to  hin  in  ^nti    e?aJoon   tcrritoi-y   nnci  in  viole- 
tiDu  of  t}ie  locil  option   'Iwt:  and  th-t   nt  the   time   the  "i>ond 
v.'sr   e.'ccuted  Heft  Frnnkfort  V1119  nnti    ^r'loon  t.-,rritory.     "/lie 
decree  fileo   find?  that  appellant  h?'P  lon^:   since  "been  paid  any 
and   r.ll   indebtedncse   th;it   becai::-©  due   It  frou  tl;e    ertid  appel- 
lee  for   the   c.nle   of    cecr,    and   thnt  by   rereon  of  the  payraent 
of    pli  indebtedness  due   f»t  the   tic.e   of  the  e:s:ecution  r»f  tJie 
bond,    fijnd  nil   indebtedneee   tlx.t  v/af  therenfttr   created  thrt 
the  niortgPfie  becr-ise   s^^tiofied  pjnd  v?r>e   of  no  force  or  virtue. 

2t  iff  clrimec'.  by  counsel    for  Rppellnnt  thnt   the 
hsi-r  wnr    cold  nnd  delivered   to  appellee  in  the    city   of  Chi- 
cn.40,   -yvhile  counsel   for  nt'Cllee  oontenda  thrt  it  was  ©old 
end  delivered   to  hiic  rt  Vf-rt  i'rRni:fo-t,    snd   there  n  r^ 


■^«»ft&9t^©&.' 


parties   bi4t  nothln^t,  tbAt  (ipp«ar«  to   be  conclusive.  larqr 
01"  Xiiu  crders  v>crc  mnde  by  tclecraru  or  letter  &nA   tkxe  beer 
shipped  in  pursuance   to   that   but  i.%  also  ftppta^rs  thnt  ti-Jt 
tr^iiJiit  was  paid  toy  t}ie  aj>pellante,   that  io,   by  deduotirtf   It 
from  th«  purohnse  price  oi  Hue  beer  in   tlie  uakin^.  of  reiuit- 
tanoes*     Couneol   lor  anpellfvnt  have  nnde  and  nr^.ved   cevoral 
otjeotlons  to  the  dcrcree  rendered  by  the  Circuit  Court  and 
among  theni,   and  as  we  think,    the   controlling,  one   is  b?  to 
whet^ier  or  not  ti:ie  iwlebtednoe*  b.-d  been  psid.     If  the   l«ixi- 
tim^te   Indebtedness  hntf  been  fuUy  paid,    so  th?tt   the  ftp-«T3ee 
was  not   indebted  to  nppeliant,    then  we  can   see  no  re-sison 
why  the  Eiortea?,e   should  not  be   satisfied*     Tne  tt'ptiiaony  upon 
the  question  of  tiie   nmount  oi    Veer  purchagied,    and  the  amount 
of  paytaente  icade,    and  i:o^  jAirchaced,    i«  very  e  snfusi  Ing  f^i-nd  is 
not  presented  in  a  manner,   or  the  fncts  are  not  i.'0  coXl!.ted, 
either  in  the  abetract  or  in  tiie   brief,    a;   to  enable   this 
court  to  tell   whether  ox  not  tiie  c.  anocllor  whn.  heard   the 
tceti£iony  was  correct  in  finding  th->t  the  inaebtedn*:  ps  of  ap- 
pellee had  been  fully  paid,    ;?o  th  t  we  are  un-'ble  to  cay  that 
such  tindint  wps  manilt   -tly  -'{.ninst  the  weight  of  the   evidence 
The  oliancellor  saw  the  witneseee,  heard  their   teetitnony  f-nd 
doubtless  n»de  coaputntions  of  tiie  different  01390*6??  or 
otatejaento  furnished  upon   tiie  trial  -wJiich  ^gt&  rloubtleetp  ^ 
pointed  out  by  counsel  nt  the  tisie   so  thnt  the  chancellor 
could  linderstnnd  them,    and  he  haj"  found  that   tJiis  inrtebted- 
nees  hss  been  paid  and  ne  can  ^ee  no    reaoon  lor  dieturbine 
thi^t   finding.     It   is  paid  by  oounpcl   lor  appellant  that  ap« 
peilee  trnsi  indebted  to  appellant  to   the  extent  at  lenrt  of 
f1?w4»5C   for  a  clieck   tLal  ap]:ellant  gr^ve  and  vayeent  wfg  re- 
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fueed  by  the  bank.   Thi©  check  vian  tAven  on  ni.out  tbi*   r?nnd  day 
Of  Janufiry  14*1^,   but  vw   find  by  3  .:iokin45  over  the  several  checke 
thfit  Mtere  nnid  thr^t  app«33««  pr-ld  appellant  l)etw«cn  three 
and  four  tlrmuennd  dollar*  after  the  making,   of  this  check, 
and  v/te   can  not   ■:-fny  in  view  of  these  facte  th-.t   tiie  court  wfp 
Mironfl;   in  holding  thet  thle  too  hr-d  been  pnid. 

It  ie  aleo  ur^^ed  by  appellant  tivt  itf  ledijcr  »in  '?t 
offered  in  widenoe,    st.owed  a  bal«tnoe  -lue  on  April  '!1,   193b, 
of  ^lb4v.34  and  tiiut  ■  r,    .iciuufcr,    the  ajiuvit  of  tJ-;^   brewirig 
Company,    tuotiliod  that  at  the  tiiae  of  the  hearing  tfiat  tl^ere 
«a»  $8217.00,   but   thie  witneea  also   testifies  tlif^t  he  did 
not  keep   the  booksi  or  receive  the  ordero  nnd  tixsit  the  a.;ount 
tiven  him  wae  obtained  from  the   bookc,    and  tii"t  be  >iad  no 
peroonal  knowrledtie  of  the  traneactiono  and  thie  etateiaent 
could  not  h?*ve  had  inuch  vreight  with  the  court* 

It   is  also   ineiptcd  thnt  the  leaves?  of  the  3  «'dg;er 
book  offered   in  evidence  by  appellant   slior/  thr?t  tiie  tmov^t 
of  1*1648.34  wae  due.   It  appears  frta  the  evidence  of  the 
witne«?Ffcei  for  appellant  th?^t  th*jse  leaves  were  taken  fr-niu 
the   book  keeping,  departuient  of  appellant;    t.'vken  froia  t}ie 
cuetoKere  ledger  witi^i  l.avee  fastened  by  biruiere  but  thl» 
wltneee   eaye   thot  he  did   not  receive   the  orders  or  make  the 
entry  upon  tJiese  Itdger   leavee.      Tiiis  testiwony  vine  objected 
to  by  counpel   for  appellant  and  the   te^jtimony  heard  eubject 
to  the   objections,    and  the  court  ruet  hnve  deteirsined  upon 
the  final  hearing  thnt  ther^c  were  not  •idr.isffible  ae  bo^ks  of 
account.     I'hcre  ip  no  teetiaony   t;i  t   tliigi  is  a  book  of  ofi- 
felnal   entries,    and   tiiat  the  entrite  v<ere  ra- de  tlxerein  by  the 
-i^tncTrrt?,    nr  thnt  ti:c  mt.rle«i  were  true  sn5  ^u?t  or  thr^t 
they  were  m^de  by  a  deceased  perron  or  non-resident,    or  that 
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tliey  wer«  wnde  in  the  uerunl   couroe  of  buwineec.      It  appears 
to  ue  that  tfeetiiaony  oi   t>ii8  oiiarncter  can  not   be  r' o«lV6d 
lor  the  pui^ioee  ol  proving  booke  ol  account,   undtr  our  prcp- 

CUt     9t-<tut«. 

l.Rotly,    it  ii?   ©aid  tiint   the   ti'u  !?t  deed  should  not  be 
oanoeled  beoauee  it  wae  lor  the   ecouring  of  n  bond   t>iflt  vac 
a  continued  oblij^ation  and  covering  t^i/<t  were   to  be 

Dade  in  the  future,      'ihere   ip  no  ti.e   spiciiicd  in  the  bond 
of  the  extent  of  sale 9  thsit  are  to  be  coverec)    by   tl»e   bond  but 
it   seeae  to  ub  th^t  if  the  aripel^ee  hs.d  paid   r.1,1    thnt  was 
due  and  did  not  depire   to  further  continuj"  businep©  vdth  the 
appellant  tlmt  ho  w;?»  entitled  to  hjive  hip  bond  :ind    trunt 
deed  dltcb^ireed. 

It  appears  to  us  th'^t  covmeel  for  appellants  in  the 
preparation  of  their  abstract  and  the  prrpentlng  of  the    ine;'« 
tions  that  they  claintd   to  be  inv  Ived  in  this  cn»e  \*ave 
neglected  to  clae»ify  and  present  the  dilferent  cl   seee  -^f 
evidence  in  such  a  laanner  ac   to  enable  t}  iet  court  to   see 
clearly  the  re^l  condition  of  the   severni  trane^'-ctions  bft- 
•(ween  these  pnrtiee.      It  ax)peare  to  have  been  left   to   the 
court  to  £0  tiaroufih  tiie   ffeveral   item©  and   J:»eii,reg;;te    Uiets, 
which  we  find   it  iiapossible  to  do   o-vvin^   tn  the  raanner  in  which 
the  abstract  is  prepared   and  presented* 

t.tider  al!    the  circiua??tr»Jic.esi  in  thij?  cnee  we   f.re  not 
prepared  to   ssay  th?.t  the  finding:  nnd  decree   of  the   cliancellor 
WA»  Kanifestly  agninot  the  weigiit  of  the   evidence  lut  np  ie 
haf<  found  that  the   indebtedneee  vac  paid  p,nd  diuchpr, 
can  see  no   reaeon   for  disturbing  the  decree  upon  the  other 
£TrrKm^.r  urged  oy  apoellant,    even  if  othejfv'ipc  v^jl<t,    anS 
the  decree  ol    tlic  Circuit  Court  ie  affirmed. 

hot   to  be  reported  in  full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  haue  set  mu  hand  and  affixed  the  seal  of  said  Court 


at  S^Ct.  Vernon,  this 
A.  D.  1917. 


'^A  dav  of  April, 


Apellate  Court 


o 
z 


"^BS^^, 


/I 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  ut  Mt.  Vernon.  IllinoLs,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
heiny  the  27th  day  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee,  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 


The 


THOMAS  E.  PASLEY.  Sheriff. 
I 
And  afterwards,  to-wit:    On  the    Thirteenth  dai?  o^  April.  A.  D.  1917,  there  was  filed  in 

the  office   of  the  Clerk  of  said   Court,  at  Mt.    Vernon,  Illinois,  ap  OPINION  in  the  words  and  figures 


following: 


No.  ..69 

October  Term,   1  9  I  (i 


Citjr   of   Coll ineyi lie  ^         \ 
Appellant 


206I.A.  166 


ERROR  TO 
APPEAL  FROM 


Circuit 


COURT 


Had-ison. .COUNTY 


TRIAL  JUDGE 


HON. 


GECRGE   A.    CROW 


Term  Ho,    69,  In   the  Appellate  Court,,  /vgenda  j.o.31 

lourth  :)ietrict.  '  \' 

October  Terc,    1916.  ,   :; 


Ldna  liranda,  ) 

Appellee,    ) 

V8.  I    Ajj^eil    Trom   the  Cirwit  Oo\rt 

City  of  Coilineville,  )     ol'  Ladieon  i-ount^i-. 

!  \ 

Appellant. ; 

\ 
\ 

iJCiiride.    1  .    J. 


This   cause  was  hec.rd  "by   the    court   v;it>iOut  a  jury  and 
judgment  rendered   in  favor   of   the  appellee   for   ei£hteen 
hundred   dollars. 

It    is    contended   "by   coi^Jieel    for  cppellant   thct    the 
city   of  Col]insvi3  1e  v/ae  not   guilty  of   negli£:enee   rmd  thr.t 
the   appellee  V3.e  not   in   the    e::ercice   of  due    crrc    for  her   ovn 
safety.      It   appears   from   the    evidence   thr.t   iiain   :.:treet   in 
the   city   of  Collinoville    e;:tend3    east   and  v/e^t   through 
the    city,    and    that   the    oic.e  walk  v/here  the    injury   occurred 
v/as    on   the    south   Bide    of   the    Dtreet   and   the   obftruction 
C0Ej.plained   of  wae   immediately   in   fiont    of  wriat   ie   knov/n 
ae    the  henfrov;  property.      '2lie   apiitllee   and  ner   friend, 
i.re.    Uuie,    v/ere    tr?5velin£,    in   a  westerly   direction   along   the 
side  walk  ond   at   or  ne^^r   the  ~.enfro\/  property  met   another 
lady   tr?;veiing    er^st.      Appellee  T^as   on   the   outside    ;>nd  upon 
the  L-fceting    of  this  lady   they   turned  out   to   jillor.'  her  to 
paes  hy   then   and  upon    tumin£   to    the   outer   edge   of   the 
side  v;alk  appellee 'p   fo-t    struck    some    eteel  pipec   located 
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.ilSnuo'^)  aoBlhAM  Ic  (    .aXXivs/xlIXoO  to  x^  i.0 
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.sibXXox)   b^iLrjUJj 

;t.oxi^  £>«J5  3on93iX39n  lo  x^Xxtxji  d^o  CtvanlC  CoO  ^o  y^xd 

fr?7o  larf  lol   oi'so   9;;fi  lo   a5x 0x97:9   siiJ-   nx   cfon  «bw  asIX- 

xlSi/o'xrf:^   &'^axf  baa  iass   afin^jxa   aXXxvoniXIoO  lo  y^xo  9Xf;J 

.fioi^aui-.t-^oo   OilJ-  bivi  &a!d'iiB   9ii&  lo   able  rf^uos   siW  no   ssvr 
nwccTji*:  3X   d'B  iiw   to   d"no-il  ax  ■'^XsJ-^x&sriijrax   gaw  lo   bdniflXqiuoo 
, fins  ill   I9ii  ijias   u;  ariT      .^^isqoaq  xroilna. 

srf;}'  gnolf?  rtoid'os'sXJb  \.f .  nx   ^nXXsvciJ"   SKidv;    , 

'xsxfd'on^   d-sm  x^isqoiq  v/cxInaJ:  sxf^f  -iflsn  10   is   bns  ilew  stxa 

aoqu  ban   ?>blBiuo  adS   no   g.r.v?  asXIacrqA      .^ans   sniXsvx^iJ-  \:JE)bX 

ot  i9si  woXXb  oJ  d-U'  ^^3xtf  -^ccfiX  9x/id-  lo   aniJasa  eiU 

Qdi  lo   safes   i3;}ijc  TIl;c^   noqw  bro?.   rasiit   ^cf  asaq 

£>9j«ooX   QStiJiq  X99d'"3   QiiiC/-;.  'I   ^'safXaqcrs  ^IXrv/  9i>X8 


in  the   outer   edge   of  tlie   o  iAe   v/alk  upon  \;iacii.   eiie    tripped 
and    stepped  in   to  a  iioie  near  hy  and  fell   aiid  ae  a  result 
of    tiiie   fall    received   tiie    injurie;'   coiiplained   of.      The  pipep 
project   up   nbove    the    side   walk   the   distance   of   a"uOut   six 
inches   and   close    to    these  pipee    there   was   a  hole    of   the 
depth  of   oix  or  ei^ht    inches   into  v/liich  appellee  felj   when 
ehe   tripped  upon  the   pipes.      -he  evidence    shov,'.?   tiif^t   thie 
side   v/alk  Avas   constructed  of   uiick  and  nt   the   outer  edge 
of   the   walk   the    urick  were    eet   at   angles  and   e::tended 
sli£J:)tly   above    the  v/alk  and   that    these  pipes   v;ere    standing 
iruTiedif.tely  r-gainst   the  'brick,    foriiiing:  the   horder,    cr  in  a 
line  v.'ith   it   and   constituted  a  part   of  the   side  v,'al';c,    which 
w^.s    of   the  v,'idth  of    -cout   five   feet,      Ttie   evidence    of   appel- 
lant  tended    to    eliov;  thf:t    the  pipes   vere    located   jur-t   cut 
ride    of   the  walk  I'^ut  v.-e    think  a  preponderance    of   the   evi- 
dence   Hhov/e   they   v.ere    loc- ted   as   atove   indicated.      The   evi- 
dence  tende   to    ehov;   there   wf  s   an  Arc    li£,ht  \viti:in   auout   tv/o 
hxindred   feet  "but   evidence    of   the   witneeees    for   appellee   tends 
to   show  t}iat  the  pl^^ce   at  v/hich  the    injury    occurred  v/as  not 
v/ell   lighted   euid   they  v.'ere   not   able    to    eet    objects  Verj^   dis- 
tinctly at    this  point.        It   apr>earc   frora   th.e   evidence   that 
appellee   v/ss   at   this   tine  pret^mint   and  as   &.  result    of  her 
fall   and   injury  h-id   a  uiscarri.-^.£.e   and    suffered   very  greatly, 
v/?.s  confined   to  her  bed   lor  ,?one   length  of   time-  and  h.ad  not 
at  the   tii-ie   of  t]^e   tri-'.l   recovered  lior  nor.nal  hL.^.lth.   It 
is  not   contended   that    the   dn.nat.:es   arrc   excessive. 

We   do  not  believe   that  tlie   court  erred   in  holding 
that   appellant   v7  ■  e  (iUilty   of  ntgli^ence   and  that   a^jpellee 
^"^   in  the   c~crcire   cf  (f.uc   o-^re   at   the   tir.e   of  her  f'^ll. 
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The   pide  v/alk  In  queetion  wae  xvoon   one   of  the 
public    streets   oi    the  city   of  Collineville,    nnd  tb.tee  pjpee 
had  been   there    eeveml  yenrr,    extending   the  dipt^nce   of  about 
six   inchee   above    the    side  vnlV,    and  ve   think    the   court  tt- e 
juetified    in   finding-   thrit    they  v;;  re   n  aensce   to  ^lereone 
trr\e]ing    over   the   walk   nrid  hpid   eri^ted    for    such   a   length 
of    time   that   the   city   shovild  h-nve   taken  notice   of   it   and 
remedied   it.      The   very  f -ct   that   ae    r^ppellee   and  her  com- 
panion 7,'ere   tr^^veling  alonp'   the  wnlk  in  the  upunl  atanner  of 
traveling    nnd  having  met   a  lady  at   this  poiat    '  nd  atteinpted 
to   turn  out   to  allow  her  to  lor-es  and   in  d  oinQ    po   tripped  and 
fell   v;ould   justify   the    court    in    r'^ncluding   thft   these  pipes 
projecting    co  far  auove   the  walk  v/ere   n  menace   to  pereone 
traveling    thereon.      In  the   cf^cecf   the   citj'-   of   Taylorville 
vs.    i3tafford,    G9   App.,416,    the   city   Taermitted   n    "etaub"    to 
project   t'"o    inches   r.cove    tiie   level   of    the   v.-r-ik   and   the 
plaintiil   while  paseing   along   the  v/alk  in   day   time  and  uped 
to   the  Vfall:,    tripped   and   fell  upon   thi?    "etaub"   and   the   ap- 
pellfte   court  held  th?t    it  rya?  negligence   in   the   city  to 
permit   thie    "gtaub"   to  project   pbove   the    side  v/alk  -^p   it 
did,    and    also   held    th-^t    although  the   plaintiff   v/as   acquain- 
ted with   the   walk,    but  had  no   acoattintence   with   this    "gtaub", 
that    she   ■w-^s   in   the   srcercise    of   due    c^re.      O.'hie   caee  was   ap- 
pealed  to   the   Supreme  Court   and   there  affirmed   in  the   196 
111.,  288.      Uany   other   similar   cases  have   been   i?u?taineQ  by 
our  Courts   ae    showing  negligence.      Jiven   if   the    rejection 
had  been  just   outeide    of   the   walk  as   contendeo   by  Ap-oellant 
Tfre   do   not  believe   thrt    thie  rovld   excus'e   it   lor   allowing 
*.he    steel  pipes   to  project    --"cDve   tlie   level   of   the  wrlV,    ae 
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they  did,    and   in    ouch  close  riroxiiiity  to    it.      In   tie   case 
of  brennan   vs.    City    of   otreator,    256   111. ,468,    where  a  vp.lve 
"box  three   and   one-half   inches   in  diameter   nnr.  extending 
above   the    surface    five    inches   and   outside   oi    the    eide  walk, 
the   court    pp-y§  it   camot    be    eaid   ap   a   matter   of    lav/   that 
such  obstruction  is   of   auch  a  character  as   to  rtlieve   the 
city   of  negligence   in  Dermittinfe    it   to   remain  in  a  -oosition 
where   it  aight  become   a  itienaae   to  peri?on£'  using    the    fide 
v/alk  with  ordinary    care*      In   the    case    of   the   City   of  Kock 
Island   vs.    Larkin,    156   AT)n.,X579,    the   court  hold   that  a 
valve    vox  located   four   inches    south  of   the    side   -valk  and 
projecting   five    inches   above    the  ground  might  be  held   to 
be  negligence  u:^on   the  part   of   the   city:    and   in  a  number  of 
other   capes  '.vhere,    T;-n''er  condition??   that   are   li-'ijle   to 
arise,    an   object    of   t>;ie    character   night  prove   r    menace   to 
public    trsvel,    and   th-^  t   it    is   negligence   torscrrnit    Buch 
object?   to   exist   in   the   streets.      In   this   c-^se   the    steel 
pipes  f/ere  permitted  uvon   one   of   the  ?:aain    streete-    of   the 
city,    and   one   much   traveled   a?    indicated  by   the    evidence. 

It   is   also   contended    oy   counsel  tlir t  apnel3.ee  was 
not   in  the    exercise   of  due   c"re  for  her  or/n  »afety.    'vvhile 
it    is    true    ti:iet   the   evidence    siiows    that    she  h»d   passed 
alont    this  vralk   frequently,    sVie   had  never   observed   the   pipes 
in   question   mo.   that    fhe   did  not    see    them  on    this   occasion, 
5ind  the    evidence   tends   to   show   th?t   the   litht  v;ps  not    suf- 
ficient  to  permit  her   to    see   them,      ihe  v/alk  v/ae   only   of 
the  T/idth  of  five   feet    and   v'hile    she   and  her   corrmanion  were 
traveling   along    in   the  i^eual    pnd    ordinf.ry  mone    of   travel 
they  met   another   I'idy  and   in    turning   out   in   -^rder   to  fcive   her 
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an   opportunity  to  pp.ss?  "by  therri.  the   rtjir^ellce   "cit-ently 
struck  her   toot   againt^t    tl-icse  pipes   r.nd   leM,    and   t}ie    tea- 
tlmony   ie   that    plie   did   not  Iziiov  the   eri?tence   of   tht-pe  nipec^ 
and  ve   are   iinable   to    s<'-'y  t}iHt  imc'er   tiiepo   conditions  that 
appellee  v/r  e   net    in   the   ererci«e    of   ortlinnry   crre    ior   her 
own  safety,    and  ve   are   v/ell    nf^tipfied   •"vith  the    finding   of 
tlie   court  that   she  vae   in  the   exercif^e   of  due   c.-.re   lor  her 
ovm   safety,    and  ve    thin>c  this   doctrine    i?   veil    piirtained   oy 
the    crse    of   the   City   of  Tpylorvill  e   yp  .    iitafford,    Guprs . 
The   court  ht-tUd   the   teetiraonjr   of    the   v/itneppef?   in   npen   court 
and   v/pp  better   calculi. ted   to   judt'e   whether    or  not  under   the 
particular  condition.?   th?t   eri  ??ted   the   appellant    vae  negli- 
gent  or   that   appellee  v/as   in   the  exercise   of   due   care  end 
unless   the   facte  developed  y/ould   ehow  as   a  ^;atter   of   law 
thet   such  negligence   or  due  c^re  did  not   exi^t   then  we  woiild 
have   no   rieht   to   dieturh   the   finding   of   the   court   and  vfe   can 
not    say   as   a  matter   of   lav;  thst   the    apnel3ant  v/ne   not  negli- 
gent   or   that   the   appel]ee  7/ae  not    in   the    exercise    of   due 
care   for  her   ov.'n   f.nfety. 

It   is   ne::t    insisted   by   counsel   for  a-^-oellant   that 
notice   of   tl^e    ti:;nc,    place   and   circurast^nces    of   the    injury 
was   not    served  upon   the  proper  p pigeon  and   therefore  no  rie;ht 
of   pction   existed.      The    pt-^.tute  -"irovidep   thr^t   wlien   nny  Tcr- 
son   is   R'..:out   to   tring    in   action   pprinpt   n   city   or   vi'll'ige 
he  must    "i?i]e   in  the   office   of   the   city  attorney,    if  there   is 
a  city  r-ttorney,    e.nd.   rIso   in   the    office    of   the   city  clerk, 
a   stater-ient   in  v/riting    sifrcd  hj''    vuch  person,    etc."      The 
Supreme   Court,    in   the   casp   of  Donaldeon   ve .    viJJag.e   of  J.'ieteP' 
ich,    "/c7  IV, ,5*^",    in  passing  upon   th.ie    statute   eays,    "'"e 
are   constrained   to  hold    thr  t   the   city   or   vHlafe  attorney 
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referred   to    in   pection  2   of  tht    ^ct   of  1905  mu-^t  be   a   li- 
censed attorney   and  muet  have    an   oflice   or  place   of  business 
where  he   cnn  be   louno,    and   thet   in  a  capc  v/here   a  villaf.e 
hae  no   re;.ultir   villRfe   attoryiey  v/lio  nvdntaine  nn  office,    the 
service    of    tiie   liotice   requivecl   'vy    r-ection   Z  of   the   act    of 
lyOu  may  be  had  upon   the   \ill:.ij.,e   clerl.,    by   lilinc;   tl'xe   same 
in  iiis   oflice,"     The   evio'enoe   in  thiy  cape   shov/s   that  lidward 
C,   Uardeley  v;ho   nad  been   elected    city  sttorney   for   the   city 
of   Collineville  was   not   a  licenf?ed   attorney  and   vhether  he 
maintained  an  oflice   or  not  he  must  under   thic  decision 
have  been  a  licensed  attorney   in   order   to  ual:e    such  service 
tood,    othtrv/iaie   the   service  ir.uBt  be  upon   the    city  clerk,    and 
the    evidence   in   this  caee    s-hows   fn^t   the   notice   v/sp  £iven   to 
the   city   clerk.      It    ie    said,    hovrever,    that  Kneedner  had   been 
oppointed   to   the   office   of  ae^istant   city   attorney  and  thpt 
he  W3e-  a  licensed  lawyer  and   for   tliat   reaeon   the  notice  must 
be    served  upon  him.      Thie   is  purely  a    statutory  -.^yoceeding; 
and   the  statute   (foes  not  provide   for  the   eervice  u.pon  the 
assistant   city  attorney  but   it  nust  be   upon   the   city   attor- 
ney,   and  un--..er    tht   oeci;?ion  of   the   i^uprene  Court  he  .must  be 
0    licensed   lawyer.       ..e   are    >f   tlic    opinion   that   the    pervice 
Ox    the  notice    in   question  was   in   accorilance   -rith  the    statute 
and   decisions   of   tjie    supreme   Couit    of  thie    state. 

Ko   question   is  siade   and   nrjued   by  counsel   for   apr;el- 
lant   as    to    the   amount    of   damages   recovered. 

lie   believe   that   the   court  r-'o   fully  v.-rrranted   in 

finding   that  appel2p.nt  v.'as  ne^vligent  and   thr t   the  appellee 

v.'ns   in   the   exercise    of  due   c^re   for  her   ovti   p^^fety,    at  least 

•ve   cnn    see  no  rer  pon   for  disturbine'   the  f :'.nd j.np   of  the  ourt 

and  therefore   the  judgment   of  the   lo^ner   court   is  affirmed, 

JUDGhl^I.'T   AITimilD. 
l^ot   to  be   reported  in  full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF.  I  haue  set  mg  hand  and  a/ftxed  the  seal  of  said  Court 


at    lf[t.  Vernon,  this 
A.  D.  1917. 


dav  of  April, 


o 


VaO 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  beijun  tmd  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  .same 
heiny  the  'd7th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Highee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  Aptl,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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£RRQRTO 
APPEAL  FROM 


.C_.Q.unty_. 


COURT 


Jefferson 


COUNTY 


TRIAL  JUDGE 


HON. 


.E.,....S..,.....HICKM.AN... 


ai  *' 


Term  SJo.   72.  In  the  Aupellnte  Court,  y^^enda  :■  o.49 

'  iourth  X-i strict. 

October  Terr.,    1916. 

Village   of  Ina,    Illinois,         ) 

■fay  0,   T.    ^hinn,    n   tax  nayer, ) 

Appellant.  } 

)  Appeal  from  the  County  Court 
vs».  )     of  Jeiferson  County, 

i.  i',  I'elley,  j 

AT!p41e«.         ) 

tio^^ride,^  .  f.»,  J.  . 

It  apptars"  from  the   stixjulation  and  toptimony  con- 
tained in  this   record   that  the  ajjpellee  i  .   i.  KelJey  was 
President  of  the  I.oard   of  Vrustcesj  of   the  Village  of  Ina. 
Thfit  ©eid   villr;fje  had  prohibited  the  pale   oi    intoxiosting 
liquor*  v/ithin  its  liisits  and  timt  appellee  had  been  ap- 
pri»«d  of  the   fret  Uist  gone  persons  were  en£a^:ed  in  the  un- 
lawful   sjale   of  liquore   in  paid   villrvt-'e-      i^e   pou^ht  to   secure 
evidence   to  convict  theee  Yiolstors  of  the   Ifm  and  to  do   ?o 
he  employed  T.   GulliVRn  of  the  Chicaijo  IJetectiv©  Appociaticn 
to  ferret  out  &uc}i  violatiine  ruid  without  firft  hj».vin4-  pro- 
cured an  appropriation,    mid  without   ti^ie   vi31-"ge  bojird  iiav- 
ing  auti.orized  him   ?o   to  do  he  issued  order?   to  himfelf 
upon  trie  village  Treasury  oi   e;'-id   village  and  drew  therefroa: 
funde   to  tiie   ataount   oi  4122. b3,    and  paid   the   ratae   to  /r. 
buillvan.     It  further  appears  that  after  tlie  principnl  p-irt 
of  theee  orders  had  been  drrswn    md   on  aiiout  the&th  of  July, 
he  precented  LIf  bill   to   t>ie  bonrd  of  trupttes  of   r^id   vil- 
lage  for  alloY-'GJice    '-;ut   ay  he   did  not   f«ecu:-6   tlie    voice   of 
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tlie  msjorlty  ol    the  boax-d  to  vote   lor   the  «llomnc«  of  this 
clnlm  it  wfp   r«jeoted.      It   i©  admitted  by   the  appelDte   thnt 
he  obtained   thie  money  from  tlie  village  trc'-»8urer  by  reffon 
of   slfenin^;  vmrrante  u^^'On  the   tre;iaury  nnd  prceentint:   the 
saiue  for  ymyaent,    viAiich  v/ere  paid.      Vhie   r?uit   iv   brout^ht  by 
0,    "i,    :Jhinu,   a  teoc  payer,    nfifiinet  i-elley  to  rt  cover  ttiif 
money  for  the   villato  under    iectlon  172,  thap .   24  of  the 
hevleed  liitatutea,    wlilch  provides  a   pviit  mny  be  brought  by 
any  tax  payer  in  the  nam©  nnd   for   tiie  benefit  ol  the  city  or 
vlllttge,  RgRinet  any  person  or  cori)or'',tion  tc   rocover  any 
money  or  property  belonging  to  tlie  city  or  vill-^  e,    or   for 
any  money  iphich  may  hnve  been  nr.id,    expended   or  releoffcd 
without  authority  of  low.      A  trip.1  wf?e  liad  in  the  County 
Court  «md  judixjnent   rendered  ag?iinst  the   f?T>pelj?»nt   for  cofyt*. 
lehloh  It  nov?   peeks  to  revt'ts^e  by  thif?  appeal. 

The  first  question  th-^t  arise?  In  the  considerf»-tion 
cf  thle  cape  is  whether  or  not  t^ie  aicney  eo   received  by  p.:,:-' 
pellee  was  paid   to  him  without  cxuthority  of  Imi.     'We  ore  con- 
vinced from  the  reading  of   triis'  recoid  thnt  he  liad  no  aut-~ori 
ty  T^fitever   to   secure   this  money  from  thf   village  treasury. 
Section  41,   provldee  t2iet  before  any  liciVility  can  be  treated 
ai;ainet   the  village   that  puch  liability  KUrt    be   c -j-icurred   in 
by  a  majority  of   rxll   the  laembere  elected,    and  thtare  nuot  eleo 
have  be«n  an  appropriation  in  the  manvier  provided  by  et'-t- 
ute  before  the  money  could  be  lawfully  paid   out  of   tiie  trene- 
ury.     neither  of  tl:its'e  things  wae  dnne.      It   is  admitted   thnt 
no  approyrlntion  hftd  been  made  and  no  carder  fivcn  by  the 
board   of  trueteee  ButJ.orlKlng  the  payment   of   the  moneyv   It 
ip   »«!'«   If  -ry  ■! Inanity  e-igtefi  at  n^    t^-t  "iimv.-rt  —?? 
the  man  that  finally   received   the  ii.oney  nnd   th.e   action   should 


-2- 


n\: 


%9rq  hi.  ifli«si«    t^' 


■Jaktiffp^ 


i 


bav*  l>een  at^alnot  him.      "-e  do  not   think   t^ict   the  npreXle* 
oould,   by  unlnvfiiJl  mcrujo,    »eoui-e  laonoy  Iroii  the   villiM.* 
treasury  and  ray  it  to   pome   one  elw  and   then  cxou&e  hljri- 
self   Iron,   euch   not   oy  saying:   th;'t   they  were   the  on<^p  thnt 
wore  linble.      The  ar;-iel]ee   is  the  nwi  vdio  ootnin^ed  tlio 
money  nnd  it  ie  Itaiaat trial  \rtint  he  did  with  it.      If  it  vcxe 
unlawfully  obtained  he  ie  li-ble  to   refund   it. 

Appellee  also  contend?'  that  an  action  To-    -  ^    - 
Justice  of   the  pence  v.-ould  not  lie  for   the   recovery 
money,      when  he   obtained   the  raoney,   Tshatever  may  hav^.    .....^ 

t^xe  unlatijful  sieane  "by  v/liich  he   eecured  it,   neverthelepe 
the  ;.rocurinfi  of  the  money  created  a  money  liability,    or 
debt,   by  hia  to    Uxg  village  and  th«  justice  of  the  pc».o« 
hnd  Jurisdiction. 

it  furtlier  apr>fcQ.re  ivosx  tk^e  evidence  in  ti.i?  cose 
that  tlicre  •were  two   euite  c  ani:ienced  by  sjopellee  a4,'inet  the 
appellant   ior  tiie  recovery  of   tixie  money  but  it  algo  ap- 
penrs?  that  the  p^rtiee  to  tliei-e   pviite  xierc  not  wholly  iden- 
tical.  There  -sppc  aut  different  party  in  tiie  Intter   g-uit   than 
in   the  former,     'ihe  sura'r.onn  in  the  former  suit  w-sg  jaode 
returnable  July  21,   1015,   and  the   sum. one  in  thii?  cB?,e  wae 
nade   retum«>ble  on  July  ^5,    1G1&.   Upon  tlie  dp.te   set  for 
trial   of   the  foacer  &uit  tJie  parties  appeared  and  nrr.ounced 
ready  tor    trial.      »<hereiipon,   ae  appe^re   Ir'^ra  tiie  docket  of 
the  ;}u?tice  of   tlie  pence   the  folloviing  or'^er  vaB  entered, 
"On  notion  by  attorney  for  defendant  to  dipiuie^s   the  case  for 
vent  of  jurisdictloUk,   nottion  suetained,   cauee  diemieoed 
and  appeal  prnyed  by  plaintiff".      It   if  not-  contended  that 
the  aTA»T  •f»t*red  by  the    iustice  of  the  ne-oe  di snipping 
that  euit  for  want  of  Jurisdiction  is   vn  ndjudicntion  of 
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of   the   rli^hts  l)©tvreen  th«»e  p'^^tiee  nnd   ip  a   i\'<r  to  a 
recovery  \jy  appellnnt  herein,     lie  nl£?o  in  hit  artcuiaent 
peyc  that  as  this  wnt?   corxienced   ior  a   recovery  ol   thl»  money 
and   sp   the    suit  yanp   diemlpped  that  the  appellant  is  e^top^ed 
from  a  recovery,     li    it  le   to  bo   taher,  r  then  it  miift 

appear  that   there   ie  an  Identity  of  parties   trnd   ol   subject 
matter,    and   in  sypeakinji  upon  this   subject   the    .iuprcnie  Court 
9Ry8,    "it  muBt  be   Bhovsn  that   t):e    cause   of  action  is  the   som* 
in  both  proceedinfis,    and   in  vitiich,    nltliouth  the  pp.rticulalp 
form  of  action  may  not  be   isaportant,    tiiere  rjuct  be,   ao   ustweon 
the   two  a^tiona,   identity   of  parties,    of   subject  Ciatter  nnd 
ocuee  of  action".     Irack  \9*   iioyd,    Gil   13}.,    29Z,      .*^  ain  it 
ie   Biaid,    "»laere  the  forKier  adjudlcntion  ip  relied  urion  ae 
an  ft^»olut©  \)rT,    there  rsuet  be,   na  between  the   tv/o   action», 
identity  of  parties,    of   aubjcct  Tintter  and  cnue*'  of  action, 
^ere  if?,   hov.'evcr,    e,  clearly  defined  distinction  between 
that   claise'  of  cases  and  where  porae  con  troll  in^T  fnct  or  lar-t- 
ter  material   to  the  determination  of  both  causes  has*  been 
adjudicated  in  n  fonaer  proceediri^   in  a  court   oi    coKQ^etent 
jurisdiction,   and    the   ."aave  fRCt  or  gutter  ie   a^ain  at  i£<gue 
between  the  eaae  partiee.     In  this  latter  coee   tiie  adjudicrtiaa 
of   the  fact  or  natter  in  the  firpt   ^--uit  v/ijl,    if  properly 
presented,    be  conclusive   of   tli©  sTiine  question  in  the  latter 
suit,    irrerpective  of  whether  the  cause  of  action  ie  the 
easoe  in  both  ??uite  or  not.     'iliie   is  tieneroily  denominated 
estoppel  by  verdict".      i»iR.rkley  vp.   People,    171.   Ill.,2es. 
The   otvaxe  doctrine    is  an'ounced  in   the  case  of  th«  i  eople  vs. 
C.B.tii.    c.!>y.<^o.,r47  111., 343.      It  ie   true   thnt   in  .an  sdjudi- 
cfttion  if   tlie  proceedinee  were   such  as  tlist  the  ?natterp  riujy 
have  been  de'  emined,    unA  v.ere  not   in  f -^ct  detmnined,    thf't 
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thle  under  proper  condltione  woulu   constitute  a  bur.      In   thlu 
ca»e  it  !•  admitted  thnt   ti.e  pnrtiee  are  not  Identical,    nn^ 
it  iurtheaf  ajprearsi  from  the  reooiv   t/ist   the    .uesition  3.  .  i 
preecnted  wn;    not  T)reeented  in  the   eult  dii?mie?ed  "oy  the  jus- 
tice of  the  peace   for  vjmt  of  jurii?diction.      It  appear 0  frotu 
the  autJoritlee  thot   to  constitute  a  former  sdjudicntion  there 
muet  have  been  n.  trial   and.  ^   detercriin'^tion  of  the  rij  hte  of 
the  pnrtieff  but  no   ruch  thint,  occurred  here.     It  -s^lll  be  ob- 
served tiiot   thia  order  entered  by  the  justice  of  the  pe'noe 
waa  before  any  trlpl  Tf--??  had,    and  upon  the  motion  by  the  de- 
fendant  to   diinaiE £■   tJxe   eidt   i'or  'mnt  of  juriertiction.      ..-e  dp 
not  understand  th.'^t   a  niere   order  diEKispinfe    ^-   suit  onn  either 
be  plead  In  bar  or  in  eetoppel.     it  lias  been   said  by  tlie     u- 
preme  i^curt,    in  speajsing   of  n  digfinieBal   of  a  former  suit   ^nd 
the   invoking  of  that  to  defeat  another  action  that,    "Thes*? 
objects  are  accompliehed  by  construing;  the  statute  to  >  ti-ui 
that  Y4iare  a   euit  is  brcutht  before  a  justice  v;hich  tenainrtep 
in  a  final  judgment   on   the  luerit:^,    there  both  pprtiee   shall 
be  preclvided  froa  further  litigation  in  relation   to  all  mat- 
terc  that  rai£ht  hp.ve  been  decided  in  t}riPt  case,     "'he  dissiiaral 
of   the   first  cape   tried  >.y   the  justice  v.-  s  in  effect  r    non 
cuit   rorxd  did  not  b«"ir  the  brint.ing   of  fi  new  cuit   for   the   ^ctaue 
cause   of  action,    snd   conaequently  covild  be   uo   bnr   to    urincin^: 
another  ?uit   for  a  different  cau?e   of  rctl'>n   .   >crinney  va. 
>inch,.  Irt   "iCaEi.l5?.     And  the   saBie  doctrine   is  annoxmC',  " 
the   cace   of     Irich  et  nl   vs.   huntinfr.ton,    Pr.d     cnra,    &3&. 

e  are  of  tlie  opinion  thnt   it  arT't'^re   irom.  t/iip  recoad 
that    the  appellee  unlawfully  obtained  money  fr^m  tlie  villajje 
treasury  of   the   village  of  ina  and  that  tiife  dipnir?aal  of  the 

former  suit  wovild  neither  br^r  or  ej?top   the  appell^^   iron  re- 
covering in  t)iie  proceeding,   and    the   jud^Eient   of   the  lov.-cr 
court   is  reversed  and   tlic  cause   remajided. 

Not   to  be  reported   in  full.        ^^ 


nr- 


/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  (he  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mp  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  affixed  the  seal  of  .■iaid  Court 

at  Jilt.  Vernon,  this dap  of  April, 

A.  D.  1917. 


Clerk  of  the  Appellate  Court. 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon,  /llinoi.s.  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  .seventeen,  the  same 
being  the  UTth  day  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 


I 


THOMAS  $  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  day  of  April,  Ai  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINI0N  in  the  words  and  figures 
following: 
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vs. 
No.    .7.6 
October  Term,   19  16 


..Southern ,I.l.l.in.oi.s,...R.ailway\&^ 

Appellant      \ 


COURT 


...aa.i-i.ne._... COUNTY 


TRIAL  JUDGE 


HON. 


..A. ^'......LEVTIS. 


lena  -.o.  7G.      Appellate  ourt.  Afendp,  .  o.?'- 

i'ourth  Li c  trie t. 
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of   '.;?•> line  County. 


LCiirige^   P.    J. 

Auf:    ...   *errt. -li,    appellee,    ir  tli.€    ov/ner   of   e   lot    in 
hnrriS'l'.Ui-fe;,    5C   feet   in  width  eaet  c^nd   t-vect,    by  200   ieet   in 
lent  til  north  and   south.      Jr.ci:son   otreet   iiec   ii.uedirftely 
ftfi.st  of   appollee's  property,      ihe  i<orth  end   of   t/ie   lot  abut« 
ou  Ijincoln  Avenue,    snci  at   tht    eouth  end   of    tin.    lot   tlicre   is? 
a  If    loot  alley . 

Apptilnnt,    under  <'-   franchis?£    irora  the   City   of  i^ar- 
rieliurc,    during   lyii:,    co.istx'ucted,    and  har-    since   operated, 
£>n   inter-uroan  ^Itctric   Lailway  on  Jackson   otreet   in   said 
C  i  ty . 

Appellee,    clniciint;    tiiat   uy   the   cojietruction   of 
p?id  rciilroad,    the   drainnge   from, her  preraisee  h-d  been  od- 
etructco,    and    tliat   surf-oe  wntcr  had  "been  diverted  nut   of 
the   n;-'tural  course    of  drainage,    and   caet  U7:>on  her  nremises, 
■brought   thie    suit    to   recovor   dacmKee   alleged    to  j:iave    been 
PUPtRined  ijy  reason   thereof.      In  her  decl,irp.tion   f?he   f.vers 
th^t  water  nnturally  coaing  upon  her  ;)re£iises   before   the 
construction   oi    tixe  roCvd  naturally  drained   en^t    into  Jack- 

and  pennanently  aaintains   in   E-:id   street,    an  enhankment   of 
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the  heii..ht   of   cichteen   inchee  v;ltbout  ct.lvertp   or  op«nlngp 
to  --lerait   the  pases^e   of   '.    ter;    thnt  hy  re^    '-i   ■*    ereof   "'free 
quantltief?   oi    surf-ce   v.  ^ter  v/erc   cnur?od   to  o-v.-rilo-w  eaid   let, 
and    to    £t".nd   ind   remain   thereon,    nnd   oogtructed   andrreven- 
ttd   ts.e   tipcapi*    of  v/rters   ri'iturally  cominfe;  upon    snid   lot, 
ai\Q   tiiaxi  by  re; son  thereof,    the  market  veJ-ue    of  her  T>rein- 
isee  )ioe   heen  aenreciated. 

The   first  hearlnt,   of    the    c:;'Upe    resulted    in   a  nls- 
trial.      At   the   recond  htfirinfc  3   vevdict-  in  fnvor   of  appellee 
for  wZOO  -.Tas  returned,    upon  v.hich  judtrient   v-af?   entered,    and 
t}iie   .ar --,€01.    iOllov;e. 

Appellant  assifinB   for  error,    the     ction   r-f   the 
tri?;l  court  in  denyin;;  itp  motion  for   a  coiitinucriCe,   after 
lerivc   hfd  been  given  rnrmllee   to  jincnd  her  decl'^Totion 
during;    the    courpK   of   the   trip.l.      It   further  cnvttndf!  that 
hp^in^:.   constructed   itp  rc=^fTbed  '.-nd   trr.ck,    at   the   elevation 
required  by  the   City,    and  hnving  no  jurii?diction   over   the 
ctreet  heyond   one    foot   on  each   t-ide   of   the   rr^ilp   of   the 
trsck,    it    is  not   ret'   oneible  for   the   -JrEinr^^e   f'^.cilities   of 
the   remainder   of   the    etreet,    ?.nd  that   if    the   City   f^il?'    to 
provide   adec^uate   ditchec    to   c^-:re    for   £'urf?.ce   drainage,    ap- 
peljEnt  cfnnot  he  held   lisEe   t>ierefor.      Appellant  also  con- 
tend?  thr.t   einc3   the   railroad  w^j?   constructed,    rs-:.pallee 
v/ae   re:uired   to    ..uild,    and   did   build   a    sidewalk   alon^.;    the 
e^st   line   of  her  lot  on  J.-ckecn  .street,    and   that   the  City 
re-;uired,    and   ap'^ellee   constructed    thi  ?  v;alk   considerably 
above    the    surface    of  her  lot;    thn.t   txio    invner   of    the  lot   im- 
cedi??tely    pouth   of   the   alley  nade    r    fill    in   r-nif!    hIIgv,    and 
r-'i-rc*    thft   ::race    thereof   .-approximately   ono    foot   r>"  ove   the 
surfnoe    of   a^nellre'?   lot,    nnd   ^.ppellr.nt  c  n^cndr   thp.t    the 
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vniy.  conetructcd  ty  r-  .nellee   In  the    ntrept,    -^nA   the  fill   3imf3e 
by  her  neighbor  in  t]:e   alley   ?rc    rcn-^onrille   for  preventint 
the   epcape   cf  v-ter  txr>r.  h>  v     remlpee,    mc.   tlf>t   p.ppellpjit 
is  not"  rcf^onpihlc   jot   thtr^c   conditionp.      J  rrorp   are   nl«o 
asfii,ned   up^n  certrin   rulin;;?   of  the  Covrt   touol-dnp    the   ad- 
niprionjj  nnd    txclupion   oi   tvidencc,    end.   in  (..ivinf;  and   re- 
lielnc   inrtructionE" . 

The   iirpt   «rrr;r   nr^.ued    by  ?,ppe3  3pnt  relntep   to   the 
r-cticn   oi    the    tii  r.l  court   in  peniitting  appellee   to  amend 
her  declnratio-T ,    i-'.nd   in  denying    .•":pnellp.nt' s  w.otinn   for  n 
continurncr-.      Appellant  contende    th.^t   the    fmiendiaent  "brought 
into   the   c-jse,    nn   issue  net   theretofore   mised   \y   the  plesd- 
int_?,    f!-nd  th' t   it  wp.e  not  ^repsred    to  i.'eet   t'up.t    issue. 

The  inotion  of  op-nellee   inr  Icpve   to   laiend  her  dec- 
Iprftion,    nhd   the    ^ubpeqtxent   motion  of   i.^Ti-'ftll  rnt   for  n   con- 
tinuance  nn  account   of   euch  r.r;.end";ent  vere   each  addrepped 
to   the   eounn   di-'Ci-etion  of  the  Court,    nnd   the  ruling   thereon 
c;?n.not   be   as-i^ned    ■■>??   error,    unless   T;e    c.p.y\   s'njf  that   there  h^e 
been   an  loupe   of   th".t   di  ■■oretion.      (Poll  vp.    "''olucn.  *^op.]    Co., 
272  i]l,,    576.)      ""he  aacndnent  made  added   to  the  deolarsition 
a.  charge   of   divert in^?    surface  water   out   of  the   couree   of 
naturnl  drainage   and   caetinc   it  uiion   ;v-i\>cllec' •  ?  nroperty. 
leiors    the   ?inendnent,    the   chr  ree  wff?   that   r^-^x)  ell  r<  at ,    "by   the 
construction   of   itp   ro--id,   h\d   preve^ited   the  epoajje  of  wrtere 
nRturri.lly  coming  upon   the      rciiiiee?,      'ine   aiaendiaent  did  not 
inject   into    tiie   declrrrtion   nny   element  mpterially    foueign 
to    th*.    ori^  InnJ.   ciiTge?-   therein   contained .      The   chargep  of 
nct,3i;ence   on    the   pnrt   of   the    •  ^    i  lilnnt   remained   np  before 
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wao   an  additionai    element   of   injury  v.'hich  nrpellee  claioied 
rtff  ulttU   iroin   tiie  negligence  chfirtt-d. 

It   oppop.rj?  Hlr>o,    i'rcsn   tine   record,    th-t   Iroci  the 
btiiinnint::   of    tlie   tx'iaj ,    apptjllo-nt   regarded,    or   at   len.Pt 
treated   the   question   of    tht    divcrs'icn   ni'   puifp.cc   vntvr  to 
apncl3ec'E  "oremises   :Mi  a    ,i-oni?r  quesruion   'i,ripinf    and    to  be 
coripi.ered   in   the   crse.      '^he    f  ix  st  ^7it^.ec8   cellc-d  by  appellee 
and  mnny    sub  sequent  witnespera   vere   ex;!mined   in  *tfiil  "/ith 
reicrtnce    to   t'ne   effect   of    ;^-.^  ell;  j-.t' <?   rond   in   '"ivertint 
purf'ice   v.'nter   ovit   of    tlje    course    of  natural   dr'-ir.-'fe   to   and 
vn-^on   the  -^.roperty   of   «Toellec.      Appellant    oifrred   no   Objec- 
tion  to   the  ;idrai!?fion   oT   the  evidence  upon    the.  <  rotinrt.  that 
it  V-  c  not  aiArai'j^ible  under   tiie  plendinge.     Having  periaitted 
uuch  evidence   of   thi;?   cli;ir.=<.ctor   to  be  htard  by  the  Jury,    v.'ith- 
out   o'bjectinn,    it  carmot   coneii?tently   .■^ay   thrt   it   is   eiirpriped 
hy  an   Tmenclment  which  cdds  thig  c}i8rte   "s   nn  olcjnent   cf  dnn- 
a^e    in    the   caee,    e-pecially   in   viov/  of   tho  fact   that   counsel 
for  appellant    .nay   tliat   .'mpellee  waited  until    "ncorly   all" 
of  her  evidence  v/ns.  iii,    "bifore  aeking  3eave   to  cinend. 

In  ite  alxidavit  for  continuance  nnde   on   account  of 
enid   nxi^-ndiiient,    ap-ne'ilnut   clj'.ined   it  could   not  prfely  proceed 
v.'ith  tlie    irial      jn  account   of   the   p.tpcnce   of   one  Jrank  Payne, 
^t-^tin^.,  certpinrxvttcre  v/}iich   it    e7r>Tectcd   to  prove   by  him; 
0lpo    ti.e  need  of   otlitr  evidence,    not    then   in    the   vo-v.-er  of 
apyelDrmt   to  iiroduce,    hut   '..'}iich  it.   e::pccted   to  procui^e, 
vrhich  V'OuXd    ?hnv'  thB.t   apnellant  hod   not   diverted    surface 
v.'---ter  out    of   the    cnu. rpe   of  drninflf::e,    and   to    the  pror^erty   of 
apptllee.      It   e;^'er>re   from   the    record   th'st  anpellont   called 
on(,   Inna  V.enver   np   &  v.'itntM:'f ;    thr-t   he  h£.d   done    ccrtfiin   en- 
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glneerint;  work   in   the    conmtructlon   of    the  rond   ^rilc].   it 
was   claimed   in    the   ailidivit  iiad  loeen   done  "by  I-nyne,    and    the 
witness?    neaT/er    testified    PUb:.'t?>Atiaj  ly    t,o    eveiythinp  T/hich 
r<.p7>ell;.mt    stated   it   e.-TJucted   to    oTiow  by    the  -vitneeie  T'-'xyne, 
c-o   th'iT.  aTvoel l^nt.' 8  intere-tp  fio  n-ot   ntin'^'T  to  hrwe    suffered 
tecauce   of   the  nbfjonce   of  f'^id  Tayne.   3. t  vm?'  n^^t   nvei-red   in 
the  alfid^ivit   that   the  7.itne5?pe8  \v}iic}i   apoellant  had   in 
cttendance   at    f?aid    trial    did     lot  >iove    ^xjfticient  L-.io%7lodce 
of    the   -hy=«icn.l   cc  vlltio.ip   inv^lve'^    t-:   ennble    -,..n.v:    to    tes- 
tify upon   the   qu-jcticn   of   lY-r    diverpi-n   of    ruvt^cc  v.'^■>te^. 
ApT^ellnnt  called   ei.i-:ht  vatnesots  v.'ho  rc/ided   in  j-.vcrie'burf;, 
and  who  tc:ctified   they  v/ere  faniiliar  with   (r-rcllec  •  e  proper- 
ty,   yet    po   fnr  ne  v.e  have  "been  nble    to    discover   none   of    them 
v.ere    interrogated   oy   ap'-.eilnnt  upon   tiie     uer-tion   of   tJie   divcr- 
eion   of   surface  drninag.e.      The  v;itne«s  Lf>rnes   tc-'tified 
thnt  he  had   been  ps.ppinii  ntTiellf'e'^  pr6pn:rty  fcr  fifteen 
yo.-zrB,    nnd   surely  he   would  h-.ve  been  informed  upon  that  Ques- 
tion,   r.f  v/:-;e   nlpo    the   v/itncsici  '"heatley,    a   forr/jer  City  Coei- 
rr.ispioner   of   the  City  of  iiarri  fl'urg,    at   the  herd   of   the   de- 
partment   of   streets   nnd   p-lleyp,    r^nd  r.'i:o    tertified   that  he 
•wp    fn-.ili -ir   ^dth   drainn^e   o-^ndition?   in    the   City.      A--^sllant 
did   not   ex'inine    either  of   the^-e   '.vitneBfe?  upon   the   question 
of    the   diversion- Df   nurfoc^e  v/- ter  hy  an-nellnnt    to  appellee'e 
p  r  enii  ?e  p  . 

Under  the    circuraet-'-mce';  dieclos-t'd  by  tha«  rpcord,   -re 
ere   unable    to    eriy   that   the   denial    oi"  p.-jne-lisnt '  ?-  :i;;otion  for 
a  c.>ntinui'.nce   co  ictituted    £?uch   an    ''hupe   of  discretion  by   the 
tri:>l  court  ap   to   juetify  r   rcvers-il   of   thir  jud£.ment  upon 
tl  't  {  roxinc  . 

it  v/oilt'    serve  no  uecful  purpose   to  unc  crtplce   to 


rovicY,    in  detf.il    the   cvidonce   in   inie   record.      It   ie   ouf- 
iiciei^t    to    eny   iaat   we    find  an  abundance    of   ;;Oi:itive   aflinaa- 
ti-vc    evidfciice,    wiicij,    if  credited  l)y   the  Jury,    fnirly  tended 
to    sliO*  t/iat  appellant   wa?  {:Vvilty   of    tbe  ne{:lif;ence   chnreed, 
and   that   ji^ipellee  h.  d   betn  dtuar.fced  Ijy  reaeon   tlxercol,    p.s 
cli^ijntu    by  i^cr. 

"i'he   e-videncc    r- irly   tended    to    i^licx;   U.rt  prior  to    the 
ccn::tructi">n   of   appfcllont'r   ro?.a,    the   course    oi    purfnce 
drninnte   from  appellee's  property  v.t'P   tov/Trd?    tiie   east  upon 
Jftckson  Jtreet;    tl'iat  v/hen  appellant  cnnetructi^'d   its   road, 
adjacent   to   appellee's  pi'eruiees,    large  qunntitiee   of  er).rth 
vf.re  hauled  and  depoeited   in   the   ptreet,    for  the   purpoee  of 
rai'^'ing   the    roadbed   to    the    required    f:rp.de,    -'ncl   tliBt   the   fill 
thus  nade   extended   to   the    old   r  id cv/r ].]<   alonf    the  v>'ef?t   line 
of  J' ckoon  ^itreet   in  front   of   appellep's  pror^rty,    and 
therehy   rrdsed   the    surface   of   the    etreet  above   the   surface 
cf   the   lot,    r-,nu   eurf-nce  drainage   therefrora   we   obstructed; 
tht^t   in  t  radiiit;   Jrciison   .;:treet   -^nnellf'.rit   i  i3}ed  up   the  old 
surface  drams  in   tii-e    eti^eet,    and  nie,de   h   snail   ditch  along 
the  wtrt   siae   thereof  v/ith  a   road  grader,    and   there   is   evi- 
dence  tiiat   tiie   bottoui  of   this  ditch  is  higher  tv.an   the   pi:r- 
f<  ce    of    the   lot.      '-hero   vri  £•   evidence   r.lf?o   tending:   to   fhov/ 
thcil  ">^y   reason   of    t}ie   construction   of   the    rorc    in   caid 
street,    v.\-^ter  vJjich  did  not   naturslly    flow   s  lont;    said   street 
v^s    turned   into    that    street,    and   th»t   woter   flo'^/ing   along 
tie    street  v.ae  diverted  to   and   cnet  upon  appellee's  property. 

.  e   find  no   evidence    in    the    record  Vi-hich  tends   to    ehow 
that  appellant   .jxerci;?ed   my   diliGence  rhntever  in  the  way 
of  conKtructinfi   -'itchep,    culvrrtr   or  drf-in"   to   t-Tss   c^re   of 
the   .surface  drainage  alone    srid   etreet,    or   to  protect  property 


-6- 


frn^T   f^urf-ice  •water  Thlch  -.iicht  lie   divortcd  out   ol  the 
cour^'C   of  nnturnl   draina£e. 

\!ii.en  fippcllant   p.cccptcd   t  :  li  ^e   from  the 

City  cf  :.nrri  pl-ux't;,    t:-ivint;   it   tue    riij-iat   to  conctruct   and 
op«r  ;tG   it  J    railrood  along;  Jrclceion   ■-trcet,    it  .iccepted  also 
tlie   Imrdenp  necej'parily   ii\oi;;ent   to    the    exerciee    of   that 
richt.      If,    in   the    construction  of  ite  roB.dTiHcl,    it  l^ecane 
neceps'-ry   to   xnise   the  cr^:de   of  Jackpon   bt.ccet,    rind   if 
the  effect   of    wii;?    clian^^  would   ue   to   interfere   \  ith   «ur- 
fpce-  drninaf,Q   Tud   divert   it   out   of  itc   us'  'intur?! 

couree,    or    uO   ouC'truct   the   flov/  thereof   to   ~j.'-    injury  and 
dai:i::.(^:fc;    ci    a"buttir)^  property    owners   ax)pel3;;nt  v.-  s    required, 
and  it   Y;?e   iteduty  under   the   la'w    to  provide   and   tifiintein 
such   culvertc,   ditcLee,    and  drfiir.s,    os  v/ould  permit  the   free 
pnacatTf   of   surface  v/ater,    in   tiie   usual  and  nr-tural  couree   of 
smrface  drainr.i.,©.      -'nd   lor  tiny   oiaiecion  or  ior   ani'  negligence 
in   the   dischrrt;e   of   this  dutyi-   it  v/OL.ld  "be   liF.Lle   in  daisiage* 
to  any  pc  --yr.   injured   there"by.    (Gtrange   vs.   C.C.C,«i,  St.l.Ry. 
Co.,,    24.  .,    ?46;    T(.'therini;ton   vc?.    L-.t.:..T,u  1  .h.P-.C 0-226 

J]l.,129.) 

Appellant    coinplnine    that    t]ie    eidewoll:   constructed 
"by  apnellee   in    fr'^nt   of  her  property   on   the  wept    ?ide  of 
J'l.ckson  street  v;r.s   olcvated   -^oove   tlio   surface   of  her  lot, 
and   thus  prevents   the   ef3C".pe   of  v/pter   from  her  lot.      "he 
evii'ence    dis.'clo?e?    th-^t   thir  v/filk  xms   cp\  true  ted   after  a-o- 
pellnnt'p   road  was  built,    "Mid  after,   ?  ec   claiTre, 

K.  :pelln.nt  he.d    obstructed    the  drainnto   iroi(   t);c    lot   to  Jiick- 
eon   L.treet.      Apr,eTlant   docs    not  center  w'ip   v/ell:  di- 

vertt?  ony    "urf-ice  T/itKr   nwt    rif    tho   c.  rins^e.   r.i   m'^i.T'I  drf.inftge, 
or    thr.t    ite   construction   and  niaintennnce  ii':'r    c.r.uped  vvrter 
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cnft  UT^on   the  '^rcrclpef?   to  rempin   for  p.   lonper  tinr   thrn   it 
did   reri"in,    after  aT);-jcllcait' e  rond  v/'-r.   cnnptructed.      There 
y/r  g   evidence   in   t}it  Rcord  v^hich   tonrtei!    to    phov/  thv.t  the 
CPH' tnicti'^n   of   this  ^valk  hnn    r^erved   to  pTotoct  appellee':' 
property    i'rom  water   rliverted    out   of   the    course   of  dminage 
by  ap'ellrMit,   nnd   that   tliere  hop  hecn    less  water   thrown 
u:.  on    the   lot    pince   the  vfplk  was   cr>nBtructed,    thr»n  'before 
that   time.      Tlie    effect   the   construction   rnd    .::aintenonce   of 
thie  ".'alk  lutxy  ]x'ive  had  uvon   the      iiopf^rty  7;.-'8    one    ;  roper   for 
the   consideration   of    the   ji-ry   alonf;,  v;ith   the    other   quee- 
tlons    in   tlie   cr.ec. 

In   ree'.'Td    to  the-    iill  r\e.Ae   in   the,    ". Ijc.y   corith  of 
Bi.Mellee'p  prerairos,    rmd' of   the   conptruction    -nd  riipintenence 
of  v-'Viic}'!  p.priel3ant   cnmnl?-!in    ,    it  rr.ry   he   true    t.Vi.r t   it  prevent* 
v/fiter  flov/inf,  from  appellee*?   lot   to    the   f?eiith.      The   ejyldenoe 
hcTve'ver  tended   to   ohov/  thp.t    the  natural  course   of  drninr^.e 
froa  appellee's   let  v-->e   to  the   e^^st   on  tinck^m   street,    ?ind  not 
fouth  ncrcec   tliis  alley.      It   ie  rro'bc'.Tly    true   that  -with  the 
grrde  ^laintained   in   the    street  hy  appellant,    ".  it  }iout  drainage 
f '^.c  ilitiee,    ii    tie   fi3  1    in  the   slley  ?,.?re   rcr)-.ovc-d,    the  "wn.ter 
voul'-l   be   diverted   to   the    couth,    and  v/ould   escape   in   that  di- 
rt cticn,    but   it   IF   eounl]y  ar    'rent   froai   the    evidence   in   the 
reco:(d   tfet   if   s'-pellant  jmA   not   chjmg^ed   the  t'T^de   of  Jackeon 
iiitreet ,   and  elevated   the    Furfpce   of   that   street   -ibove   the 
eurffce   of  the  lot,    or  ivrid  provided   r.denu«»tc   'i.Tri.n-^c.e  facil- 
itiep   t}.frxein,    the   wpter   from  aprel3ee'f   lot  -culd   re-dily   ee- 
cnpe  to   ti;e  epr-t    into  Jpckeon   iitreet.       .vcn   if   the  fill    in 
the    P.llc;y   ie  v-'rongfulTy  rinintained   there  without   the   fault   or 
conrent   of   rr^neilant ,    nnc'.    it?"   c -^n  struct  i'^n    ^nd    ite  mn.inter;ance 
vrnp  pnd    ie   ■^•n   net   ovpr  '■hich  a-Dpell^int   hnd  no   control,    and 
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even  il    bucIi   fiJ.l  (\ocy  prevent  and   obstruct   the   I'roe 
pHpea^it    of  water    to   the    south,    tiif  t  vould  "be   no.lefenpe 
available  to   ;:).ppellaixt  herein,    ind   it   cannot,    vipon  that 
i.,round,    «.:':ouee   its   ov.n  n  etliccjice,    or   cfC'  ^lity   in 

coiicequence   t.-troox.    (I.ortii  Chicoto   :^t,J.iy.Co«    ve.   Ludgeon, 
164   111., 477;    Ihe    Jt.   louie  Lridge   Co.    vc.   .li'illcr,    138 
113  .,465.) 

e   cAiiiiot,    v.ittiout    I'^iOuly   exter.dinf    tlas?   opinion, 
notice   in  detail   the  V'riouo   olijections  urged  by  apnejlant 
to   the    ine  true  t  ions  tiven   lor   appellee,    o  r  the  re^cons  ad- 
vanced in   punport   oi.    ti^oge    iiietructi-^n?   rec  nested  "by  ap^cl- 
Irnt,    but  reiu:?ccl    by  the   Court.     >ie  heve   ex.Tdntd  the   tj,iven 
instructions,    a     a   serie?„   -'ad   oelleve    the  jury  vere  faidjr 
and  iully   itiotructed   .-i?   to  the   ItgaL  princixjlec   applying    to 
thfc    ii;ruee-  and   evidence   Lciore   thea,      i/e  do  not  think  the 
court   erred   iii  rfciueint    iiis  tructi  one   requested  by  apnellr-nt, 
oor^e    ol   the   reluced   insftructions?   were   covered   hy   tuose  tiven. 
Othere    related    to  the    ietucs  priur    to    the   aiflendiaent   of    the 
declaretion.      One  was  an   incorrect   abt'trr.ct  proposition   of 
Ipw,    not    apv.licaLJ  e   to   any    oroper   issue    in   the    cnse,    and   othe» 
did  not  embody  correct   stateaente  of    the   l&w  applicable   to 
the    C6f?e. 

^aiether   or    act    D.p-fcll-.nt  vjas   guJlty   of    ti;e  negligent 
actf   f-nd   ojnie.-ionc   charged   in   the   deciarati   n,    and  whether   or 
not  theee   acts   occp.eioncd  daiaafees   to   the  -^-pnellee   in   the   res- 
pecte  ch^it'Cd,    \7ere   quef?tione   ior   the   determination  of  the 
jur\'.      '-hey   viev/cd   the  preitiees,    r-nd  nf tcxv/rruT  henrd   the 
z..?tiuony   oi    the  mitncspcs,    and   it  vr.s   tl-teir  province   to 

■■"♦crninc   the   rueotior.s   of  foct   irrvo]\ed,    -.'-■'   ~c   ^rc  not  in- 
clined  to  disturb    their    verdict, 

)(e  believe    the    rfec  ord   to   be   free    of   ryny  hr^riaful 
error,    find   the  Judfjacnt   of   the   tri?il   court  will   be   affirmed. 

Affirmed. 

Kot   to  be  reported   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mi;  hand  qij^  affixed  the  seal  of  said  Court 

at  Jft.  Vernon,  this /?='0-^< 

A.  D.  1917. 

Clerk  of  th^ Appellate  Court. 


dav  of  April, 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinoi.^,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  1^7 th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


TIWMAS  E.  PASLEY.  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  dap  ofi April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  aS  OPINION  in  the  words  and  figures 
following: 


^06  I. A.  192 


ERROR  TO 
ARPEALfROMc 


COURT 


.^«»**-" 


COUNTY 


TRIAL  JUDGE 


HON. 


...GE,OEaE..,.A.., CROW. 


Tej-rr,  l.o,    'j  In   the   Ar;pf;liate   f  ourt  ''rrendn  "n.lSG 

of  Illinois,    Fourtli  I'letrict, 
October  'i'enn,    I'jlfi. 


The    .'iliie  Goal  »,  Lining      ) 

) 
Coup any,  ) 

iJelendant  in  error    ) 

) 
•VB  }  Error   to        irc-it  Court 

) 
jiseouri  ■u.  lllinoip   Coal      )  ot.   Clrir  county. 

} 
(Jonpany,  ) 

) 
rinintifi'  in  error  ) 


Opinion  by  .  o^^'S,  J. 

Ilii s  writ   0.1    error   is  prot?ecuted  to   reverse   a   ji-dg- 
laent  in  favor  of  defend.?jit   in   error   (here.Tfter   for  conven- 
ience  called  appellee)    '•-.nd   aj.i.ain  :-t  -olaintiff   in   ;  rror   ('i-K  re- 
after  called  apoeliant)    in    t'ne   eun;    of  >  734. 19    rendered   'by 
the  Circuit  Court  of    Jt.    i.J.»sir  County   for  1949    ton«   of 
coal   alleged  to  have  been  unlawf-uliy  mined  by  "-r-ellnnt 
frou  lands   owned  by   apriQllee. 

'i'he   aicaended  declaration  u-on  •-.'hlch    the   c^e  vrno 

triud  consisted   of  the  conenlid?ited   ooininon  cotintf,  i«ith 

vdiiCii  WPB    I'iled   the   following;   account; 

"To  1949   tonp  coal   mined  unlawfully   IroRi  Jims   3,J.9:i'     'n 
Oct.    ?.'   ,    1:?14,    fr-v.    the   v^illij?  t-oRl   pnd  i  ininp 
Corarinny'p  co?^l   laiid,   T'etrich  trnct,    »t  ^"]  .'"iW 
per   ton   at   tor;   of  -.line,    It-pe   ooet   ol"    lofidinc;, 
trane-portntion,    hoisting   ind   dur^pinfj,    e3ti'::i''ted 

at   45^^"  per   ton   {l-.^49   t.-^nc    -^t    bb'ie!) .'. 1,3  4',16 

Lees  anount  naid  for   royalty  Toy  Isir-ffouri   i-  Il'^incis 
Coal  CoT.1T) any   iroin  June   1    to   Cct.    2'  ,    "''I'l'l, 

( 1896   tons    f^t    .02itf ) 47.44 

51,095.72 
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Appellant   fil^;'d  plun?    ol   the.   t^.cncrrl    ir^siue;    a 
£?i>cciRl  ylen  tliat   it  did  not  unlnv/fully  ir.ine  oor\l;    and  a 
counterclaim   for  ••  3.,674..?-,    cor^posed   of   an   itCi-ri  of    (t'4,13 
for  certain  'jnterial!?  fiimiriied  a-ipelloo   ^.nd    Il.fil'.OQ   for 
coal   furnigiiied   a^'^ellse.      '''he  ^lere  -ere   fuxvortcd   oy  an 
tiilidavit   of  merits.      Ipsvie  T/rs  joined   m   the  tiIcq   of 
£;oner?i  ic^uc,    and  r    ro^Iic;'.tion  -nr-^.i-  fi3od    -..o   tii«   rirct 
?]peci-rl  plen,.      'i'o   the   oleri   of    :^et-off  anTicl3.fio   replied 
t.h?.t  it  had  t^iven  credit  for  -^iiie   su?ri  of  -.l.ca'w.oy   for 
coal    furnished,    and  nd  .li  ttcd    the   Riaount   of  vo4.13.      The 
case  Yin.T}  tried   on   these   ir-!?uop  by   the   Court,    o.  jury   being 
wr-ived    oy   jsnid  partie?,    rnd  jud(p;;ent  \v.'  n  tivc-r;   HT.'ptlle^ 
for   .'  74?:,iy. 

it   ip   first   inoieted   by  appellant   that   the  finding 
and  judgment   of   tiic   trir-l   court   ie  afiainn^t   the   v-ianifort  inreight 
of   the   evidence,    p.nd   thr.t   the   judt;:uent   ohould  \>e  revcrteied 
for  thrt  reason,      ihe  partxe-;^  to   this   suit  v;cre   both  en- 
fe-ajjed   in   the  "bueinetjo  of  raininc  corJ.   at   i-i].lisYil3.c,    Illi- 
noi>'  anionc   other  rjlacen,    and  }tad  had  huwinerr  der>lin£8  f?,nd 
contract   relatione   for  nnny  yenxs  before   thir  oor^troverey 
nroce.      On  ,■  ay   2b,    19K    the   nartieo   entered   into  a  nev/  con- 
tr-ct  or  license,    revocahle  at  tiie  pleaffure   cf  t're   licen- 
sor,   revoking,  certain  n^med  •'^srior  contracts   pr   licensee   and 
pettint  lortl:   certain  i.iininc;   ritii'its   to  "be   alloT;ed    'pT^el- 
lant   in   lands   ov.'ned  "by  ai^pellee.      /isionc   otl-.er  \r:or  licenses 
revoked  t.-as  c  licent-e    to    tf^Ke   coal   Iror.  n.  cc-rtrin   tract 
kr.ovn  aL<   the    i.etrioh   tr^ct. 

It  apr  O'l-re   fron   t)\e   evidence   th.ot  under   ti;e  rjrev- 
iout!   license   ti..e   defendant  was  autixorized  to  mine  coal  under 
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the  :)etrich  tract  uyion  imyitm  n,  royalty   oi  2^5?  v,^-,t-  ton. 
Appellant   nduitp   tJrmt   after   Vne  "lairinii,   of   the   contraot 
of  lay  2t}f    14;14,    it  nined   coal  xmdcr  the  Vttrir.h  trr.rt  ap 
contended  by  appellet,    and    iurtner  nrr-ctio-lly   rdmitp 
that   the  a'aount    oi  cohI    ?o   fiincd  y/rxB   1949    tone,    V<e  inc    the 
amount    cpecilied    in  a^inel]  ee' s   ooriy  ol   Recount    nupd   on. 
A-,T;ellant   furtJrter  admitp   that  \mder  op.id   contr.--'ct   Itr?  pre- 
vious  rii,ht   to  iiiine   under   p.? id   ^.^r-ct  wnp    rpvoj^fid   nnr".   thf^t 
it  had  TiO   i'urther   rii-^ht   tl'erein.      AT)r:.©llant  coatendp  how 
ever   thJit   the   fp.ct   thnt   it  did   go  v>,ine   cn.<^l    vrr   knov/n   to 
appellee'    t''-irouf;h   it?   oft^ccrr   -'nd   thr.t   !!*,p'iellee   pcnvt^cred 
tlierein    •dth   lull  knowledf.e   thnt   it  r/ap   go  r.\ininn  Cf^.^l  under 
eaid  r:etrich   trnct. 

It   is   further   contended  "by  sp-nelXs.nt   th-^t   if   «p- 
pellee  had  lc?iovfled4";e   of  snd  RC(;uiepced   in    l:h.o    t;-lrinr   of 
conl  by  appellant  under  the  lietrich  tract  after  1  e.y  25, 
lyi4,    that   all   nprellee  would   be   entitled   to  ^A'ou.ld   1-je   P.^'f 
par  ton,    the  fuaount   of  royalty  p-T'id  under  t>i.o  cri-icel]cd 
lease,      (in  tne  other  Jiand  npneliee   contenfie   tli-^t   it  h^d   no 
knowledge   tl>at  appellpnt  v;rs  mininf:  conl  under   ?aifl  tr^ot 
G.ftc-r    the   execution    of   the   contrfot   of   Lay   r5,    l>}i4   Tintil 
soue   tiiive   in   the   latter  jsert   of   :.:.epten;'ber   nr  the   fir-^t   dry? 
of  Octoher,    1914. 

T>ie   evidence   discloses   that  Taefinninp  with  Jnnc, 
1914,    ap-nellant   rendered   rtatemcntp   to    pT.-nell  oe    -'or  conl 
purchp-eed    cy  r.r"^ellfe   fron  ap•^el3^>nt,    in  which    s/t-'tc-i'entp 
credit  v/"p  given  appellee   of  2^,!^  •■  er  ton   on   the  cn?=3   mined 
hy  pppellpjit  under  the  Detrich  trrct.      Tiierc    ?t'itei;;er.ts  were 
rr-ceived  "by  the  "book  keeper  of   appellee  "but   the  evidence 
faile   to   ehow  th-^.t  knowledge   of   these  credit?  for  royalties 
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were  "oroufsht  to   the  knowledge  of   tixe  mann^sing  olficrrf?   of 
appellee  until    the  latcrpprt   of  iiepteaber  or  fj.rr?t  days  of 
OctoTjer   «c   nl:.ovtJ    pet   forth. 

".'he   burden   of   '^I'oof  v/rp    nn  n.ppcJ.  1  nnt    to    pror  by 
the   evidence   that  nn'oe^lee,    t  to  ugh   itp   officorr?,    h^d  know- 
led^;e  of   rind   acQuieeced    in   the   tnkint";:   of   cenl  un'-'e'T  c?-'>id 
tret,    nr\(\  unless   it   hns  clone    t>o,    apnell^e   would  not  be 
cetopped   to   enforce   it?   ri;  }tr  f^r  the   ccaI   tr-Ven  jurt   the 
tame   as   thout^   there  had  not  been  tuiy  rTior  lea«»e.      The 
contract   d.eclarinfe   null    ^^iid   voic!   lorior   leaser-  /.eld   by   -?.)-- 
pellant  from  ap-nellec    is  brord  and   luclurive.      section  1 
of   paid  contr'Xt   is   nr;  follovie; 

"It   iSf  u-attii?Hily  afcVreed  between  the  p""'-tie8  hereto 
txiat  fill   of   t>ie   leases,    contrrctr,    licenr^ee  and   inrtrur.icnt8 
in  r/ritinf  rcff.;rre-d   io   in   the  preamble  hereof,    wr^ich  en  id 
preBinble   is   ie  hereby  eiqpreealy  referred  to  and  lupAe  a  p".rt 
of    tViis   3treeirient   ore   snd   e-^ch   of   ther:.    is  hereby  cancelec^, 
annulled,    pc-t  riside  nnd   they  nre   to   be   of  no   lurther  force 
or  effect,    and   they   ehrsll  not  henoeforth  confer  any  rir'^t, 
pov?er,   privilege,    benefit,    duty   or  iiability   in  fpyoT  of  or 
R{;Rins>t  either  of   t>'e  parties  Vieroto," 

s.e,    therefore,    >iold   thrust    t>je    evidence    if?   nnt    euf- 
ficient   to    ohow  n   'sraivcr  by   appellee;    of   the  provifions?   of 
the  oontrt'-Ct   of  l-.fjy   21,    1j14,    nor   ip   it    c^uiSicicnt   to  eo- 
tnblieh  an   egtopriel  os   '^.j.ainpt  Appellee.      A  r/.-.-iver   ie    the 
intentional   rclinqiiif?liaent   of   a  knovm   rirht,    .-^nd   there    .''.uet 
be  both  knowledge    of   t>\e   e-istence    of   tiie    ri,-.ht   nnc!    an   in- 
tention  to   rolir.crjish   it.      -Vr.erican  ;,.  in£,,    -ncy.    ?-i'  3-aw 
(r:nd  id)    vol.    2y;    page   1091.   i  erin   v.   ip.rker,    32c   111.206. 
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Th«  lav  lurthtr  ie  thr.t  a  waiver  v;ill  rot  he 
Implied  Irom   siifht   circituietaiicee,    Lut  ir.ufrt  be   eviuenced 
Vy  an  unequivocal   fnd  fU'.ci  f?ive   Pct,    clearly  proven.      If 
Uie   fic  t   io  not   of   puch  «  ciiamctfcr,    or   is  not    incar.foietent 
v/ith   the    t=)nJ['orcanent   of   the   ri{,,ht   cl::^\i.:lecl   tc   h->ve   Leon 
•.vaivcd,    or   nn   intention    to    rely  u'\on   xt,    no  v/aiver   is   ees- 
tabliphed.      -'jinerican  &.  -..n£.   ^ncy.    ai  l-ov/   (2rd.  r.d)   Vol,    29, 
pai  6   1105;    i^emeclce   v.    insurpjice   Co.,    105  I'.C".    3G'"-, 

It   ie   lurther  coTitenc3.ed  by  r..pp(»llnnt   th?!t   the  bonk 
keeper  of  ap;'-)ellee  vho   rrceived   the    $?tr  ter.ent(»  rendered  by 
appel'ifvnt   p."^  ove   Mentioned    and  ^rhich  included    ^t   credit   of 
2-Vj^  ptr  ton  on   the   ooal    tnhen  irori   t)ie  lielrioh   tr.ict   phould 
be  held   to  be   notice   to    r.p-^ellce.       -here   notiCH   through  an 
ef.ent   i?   relied,  upon    the  mture   of  the   nrency  muft   ce   such 
thpt   the   lav;  f.'ill  pre^i^rne   thAt   the   n;  ent   carried  the  notice 
to   his  principal   or   it  nupt   "be   er--tp,i>lirh.ed   n.f!   n   fact   that 
the    -it^nt   coraciuaic  'ted    to   his   principal    mxcir:   i.0T,ice.    C.J»<i 
4^.   h.    i.Co.    V.  hBT-inond ,    flC  111,    187.     home  3?nk   v.   ieoria 
Trottin^;    .'iociety,    2^6  Hi.    14. 

The  evidence   in   the   moord  doec  rot  di.-;clot!e   tiiat 
it  wp.p  the  duty  o:'    the   bookkeeper   of  nppeXlee    to   inforra  the 
manat^ing   ofiicerr   of  appellee  witlri    reference   to   the   credit 
referrrd   to,    neithtjr  doc:'   the   evicence  uii^clo~e   thct   f?uch 
bookkeeper  did  in  f-ct   iniorir.   the  rnanat^in^    ofricer:?  of 
p.n:^ellee  r.'ith   reference   thereto,    t'O   thrt  inder  the   lav/, 
fip-^ellec  Y/ouId   not   be    i;e].d   to  hove   rpceivcd    rv.ch   notice. 

Zt    is?   further   to   be    O-ictrved    in   cor:ncCtion   v;ith 
tho   que -tion   of   ,.otice,    thnt  the  ...etrich   tr->ct  v;:  c  not  re- 
ferred to  ft3   wch  in  fny  of  the   reports   or  ftrterientp.   All 
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that  the   reporte   or   Btatementfi  dicclostd  \;ere   tli.<?t  n   credit 
ol   2^  per   ton  wae  (^i\en   ne   to   certain   coale  Mixiecl   by   sppcl- 
Ifvnt,    Lut  ao  to  vdiat   tract   on.id  coa!l  B  v.erc   t^iVon  frrti    it 
ncvihere   apperre.      It    is   aifuad  ~oy   appellpnt    trrt   tViC    ">nly 
tr«ct   it  h«d  ever   ,.cid   2^/jr  p^r   t'->n.  mi  v.'jie   the   Detrich   tr^ct, 
tvnd   tijnt  tiu^relnvt,    ti:f. t  ol   ityclf,    ri.r<i,'Id  cv.xxy  the   .lotlce 
to  aiipeii.et   tl.at   cot.1  v.p.e    ^tinc   trkeii  Irore  imi'er   gsid   tr^ct. 
v.he iiier  ox  not  tivie   iiifoiJia  tion,    il    Irouc.ht   to   tlie  nntice 
of   the  aanatsing  officers  of  s.ppellee,    v>-ou3d  be   sufficient 
to  ch-.;rt:t  axKjeliee   xb   not  necersary  for  up   to  decide   ae   the 
rtoora  doeo  act  prepeat  thnt  ;.j,uefition.      '<-e     hold,   horever, 
txuit   this    infori'AatiOi'i   to    the   bookhecy  er   of   'n-pellec  under  tbe 
eviJ.6i;ce   in  tiae   caee  wholly   Inij-r    to   rhov?  notice   to  np>:ellee 
ae    UiCrtj    i&  uothint^   in   the   evidence   that  vould   iMicnte  that 
tiie   ^.-ooJckeeper  liad  a\xy   kno\:li^fli,e  vatJri  reference    to   where   the 
coal    Atve  be  in,-;   taiien  froLi  that  v;us    yeinfe  iuiried  by  appellant 
under  Isndf;   owAed  by   a-:peilee. 

The   evid&nce  furtJ^er  di;clos?ce  thnt   one  A.I' .:";tev?nrt, 
an  fciit-ineer   in   tiie   eai,-)loyTrient   of  j;vp:;ellco,    f  .rnctl'r.e   in  the 
letter  ps.rt   of  -('^ufivet,   li>14,    yj-~?   ei-.ij.loycd  by  ^.pr.ell?nt,   rith 
aXi\)ellee'e  ],ei'i;iic.eiOj"i,    to  uzire   certr.in    survey p,   \7hich   !?ur- 
•<eyi'  dii'doee-d   tliat  apjelilant  iiad  been  tnMnf,   coal  under 
the  Detrich  tract,      it  is   insiFted  ly  npnellnnt   tiiat  the 
jaiOY;ledfc,fc   acciiired  by   er  id   ePi^incrr   fhould  be   ne]d   to  be 
notice   to  apy-llec.      ihit^   survey  wae  ruide  b»y  Stewart  on 
;jfiia.li'   oi   f(^i)v.-ii.Lait  and  not   on  behrvlf   of   ap-cellee,    and   nn- 
i.ciiee  would   tnerefor«;  net   ot;  c}.arj;cable  witii  knov/ledge   of 
Uie   iuutp   x,ij:it  caiic    Lo   sfx\<i   ou^,ir'.eer  ae  .'ie  v.-;- e  riot   t}ie  Rtent 


-6- 


10  «Jnom>i   srii  Sr.di 
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It   ie  next    ineisted   by  appellant   that   the   Judcr^cnt 
rendered  by   Uic    triiJ.   court  ■was  excet'S'ive,      Ti;e   evidence  di«r- 
cloeee   tiint   credit  v-^q  i  ivcn  by  appellee   lor  tiie   .,loli.  .09 
claij.iOd  by  appellant  as  a   eet-ofi'  a»id  .".loo  thct  ap'^ellee 
tiuve  credit   on   the    Irxal    ior    the  .f64.1o  and   certain   other 
itecis   claiiucd    by  npiioiiant,      I'he    only   queetion   reuaininc 
tiieii  wi  Ui   ridlisrence    to    the    cize    of   the   judjjaaent   is   ae    to  v:he- 
tiicr   or  not    t.'.v.'   fi.io-nfe;  ol   the   court  v...  tti   rexorcnce    to   the 
value    ol   tlie   cosl   taken  iron  appellant's?  lands  after  deduct- 
inii.    the   e:xnense^   of  nininr   oiid  loading   tlie    sa'r.e ,    v/nt?   ez- 
ceoeive.      The   record   aiscloe.es   that  appellee  r/if  buying  all 
ol'  apptillrjit '  e  cor.l  at  .';;l,03-j-  per  ton  and  tiir.t  t/iie   ie  the 
tui-ount   tiiat  api.olxee    is   i'eei-cinG   to  recover  I'roia  nn  -t?ilant 
ior   the   ccal;-   tiken.      Appellee   in    tuQ   cojjj   oi    aocouiit   sued 
■in  credit©  f^r.pellfint  with  4't;i'  por  ton   ior  i;.i.aint',    londinf;, 
hoietij.t,,    etc.      .rie   trial   court  cillowed  fe-.)).eliant  a  credit 
it   oeens   of   b^i/  per  ton  ns   the   c?:f'en;iet5   in  cojusuction  v/ith 
the  Oiininfc,,    etc,    oi    tae   c>.'al   taken  and  gave  juo^jaent   to  op- 
^icllee    lox  oik/  1^^   tiie   net   value    oi    the   coal    trl-ren.      The 
evidence   as    uo   the   ex'/.enees   oX  Ciinin^,    Lranpportfttion,    i.-oif?t- 
in^,    dviffipiiii:.,    etc.    ol    fue    coal   ndaed   ?r:  f    co;alictin£   and   v.'e 
ar-i  r.ct   .ible   to   say    th-.t   thw>   ii;-idi>ig   of   t/ie   trinl   court   on 
thip   ccntrovcrtod  que;?tirn  of  i^ct  w^.s  at.iin;?t   tne  t'lenifeet 
Y.eie.ht   of   the   evidence.      ..;ot  being  able   to  do   ^--o,    yie   phould 
not  disturb   tiic   jud^ient   on  that  tjccount.     Berguoefer  vp . 
irazitx,    15':   111.    577;    -gilvic  ve,   ;.opfila^'.d,    145  111.    93. 

j-aetj.,..  ,    it  i?   ineii'ted  by  «. ■> n 1 1 1 f.\n t  ti'.?t   the   court 
ijrred   in   refueing  cert.iin  pro-uositions   of   lav/  pub'j^itted  by 
it   on    t.he   trial   of   said  cause.      Ail   of  the  prorjOPiliDnp   of 
lav;   siu;i..i'cted   by  appellant   and   which   vere  marked   refused  by 
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the   tripJ.   court  Tvere   r  w;lrnct   in  forta,    and   icr   tji-.t   rc-son, 
if  for  no   other,    there   vifiF.  no   ptvov   in  the   cnurt   rrfvipinf:   to 
hold   Uie   en-r.e.      .ve   Jind,      nv/ever,    ju  cxaulnint,   t}ie   rtcord   in 
tuio  cnss    that    t/iC  court  iscld   tlic   lirot,    thir'i,    fourteenth 
and  iiiteeuth  pi'opositions   of   Jav/   Rvjb;:.itted  by  appellant. 
Cr.id  -propjeitio'^e    so  htld   f?ubf>tar?.tiaily  cover   the   iav  in 
ti-i&   Ccifcc   iixid   appelJant  y/a?   in  no  v/ay  prejudiced  by  the 
rtlupTil   oi    ti.c    trial   court   to  hoJx?    ar   the   lj>y;  the  jpropo- 
Ei'cione  mai-ked  refu^'ed,    t\ei!    thoujjh  tiiey  hud   leen  other'v.'iee 
proper, 

iinding  no  xe^en-li-le   error   in  t}?.e   record,    the 
judi;i-aent  v/iil    ^e   a-xiir^iitd, 

Ju d g f ai e n t   p. Hi r.n od . 
:.ot   10  tjc  reverted   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  abooe  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  a/fixed  the  seal  of  said  CaQrt 


at    Istt.  Vernon,  this 
A.  D.  1917. 


dau  of 


Clerk  of  the  Appeltate  Court 


2 

O 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  unci  held  ul  Ml  Vernon.  Illinois,  on  the  Fourth  Tuesdaf) 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  1^7 th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs.  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E^PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  p.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIOJf  in  the  words  and  figures 
following: 


Belle  Dune  an  J .\. 


O^I.A.  207 


Lou  is-Jii » Kammelex.., e± al  ...... 

At>pe  Hants 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


WILLI Ali  B.    WRIGHT 


Term  jiO.    16  In   tne  Appeiiiite  Court  /i,enda  i;o.56 

of  lllinoie.iourtii  .Jietrict. 
October  "er.'u,    1916. 

VJ-.  )      Appeal  from   the  t.ii-cuit  Court 

Louie  Kammeier,    .1,1- .}  .Tiemann)      of  J.arion  Count/,    lllinoie. 

) 
c-nd   /Ut.v"t  Cf?nfauer,  ) 

) 
AjjTie  Hants  ) 

Or  in  i  on  \y  -iogf.;?,    J. 

An   p.otion   on    the    ca^e   v-~s   inetituted   by   appellee 
a^-ainet  appellant;?   in  tl'.e   Circuit  Court   of   '  -rion  County  un- 
der  th.e  provisions   of     'liic    »   nf   the  Dram   oliop   .■.ct   to  recover 
dp^iat^es   for  injury   to  }ier  meane   of    r'Up-:ort.      ihe   deelarstlon 
consi^te    of   t^/o    counts.      The   iirr-t    count   nllefeg   in    suTaptfinoe 
trs:t  appell.:mt?,   louis  '-...   Kammeier  and  Au£,uot  b.^nsauer, 
saloon  keepers   in  Centrel   City,    lllinoie ,    eold   or  g5:-ve   to 
one  Cherlee  ^'Ood   intoxicating  licuor;?;    th:  t    guch  intoxicating 
liquors   in  vhnle    or   in  part   caused    caid   Charles  V;00dp  to 
oecoEie    ir;Lox2crted  and   thnt   while    in   ?uch  condition  and   in 
consequence   thereof   the   ee.id  Charlee  V-oode   shot   and  killed 
the  hue'bn.nd   of  np'>enee,    thereV;   injuring  her   in  her  sneane 
cf   PupTiort.      The   pecond   count    in   eubfrtance   i?  the   pame  as  the 
lint   covait,    except   th;^t   it   con-J.-^ins   the   r>dditional    alle^a- 
tior.,    th-.it   -?.ppellcnte,    Yj^mneiev  and  Cians-iuer,    v.illfully   sold 
find   f.r.ve    intoxicftine   liquor  to    ^■p.id  Chnrloe  "oode,    then 
and    there  kno-.-ln^;   tJiC    said   Charles    .  oodr   to    ue   an  haoitual 
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"stfe.oi:x.otnt    bc* 
cj  >le3   b9?iiJB0  ;fiB'T  ni  *eo   al 


drunkard,       'nch  count   of   paid  decl)--.ratlon  further  fllleree 
th?it   appellant,    Tiei.iann,   wap  the   o'wner  ol   the  tiiildinp   nnA 
rcf^l    ert-tc    occupied  \<y   npTjellant,    Louie    -.    :.wamcier,    ».p  a 
Crrm   shot)   and    plletets   ■knowledge    on   the   iv  rt   of   apTjellwit, 
Tienanr,    th^t    intoricrtinf;   liquorf?   ".'ere    ?olrl    -^nfl    to  "be    pold 
in  Bsid  ■nrcsfil pes.      To   op.id  declaration,    a;nT3el  lantp  entered 
n  plen   r^i   the   geni.r,?l    isriVic.      A  trial  y/'-j?  had  rei?iiltin£    in 
n  verdict   "iid   judiix.ent   in  f'^vcr  ol   ^t-^ipellce   find   against  ap- 
pellnnte   for  the    sim  of  $30CC.fK'.      'to   reverse    cr=id  judgment 
this   'ppeal   ie  ;;jroeecuted. 

The-    re  CO  re!   discloses   thr.t   a"bout   ll:?C  F..".  ,    on  Awt;.- 
uet   12,    1914,    Thonaap   '.VKteon,    Vill^i.e  karghnll    of  Central   City, 
deputized   one  Ihillip   v.nrren  to   aspiet  him  in  arresting   one 
Charges   v. code;    th':t    eaid  iiars^-all   vdth    paid  deputy   v/ent    to 
the  hone   of  '■iood?   to  uiahe   pnid  arrest  v.*iei-e   the   eviaenc« 
disclore?   that  rppel.lee,   with  her  i:us"band,    B.n6    certain   other 
persone,   hod  fathered.     Jiefore   cyid  srreet  t.'^s  Kade   t}ie  evi- 
dence dif?c.l0Pe?   thr't   three    rhotc  7;ere   fired    rtpulting   in   the 
depth   of  I'v.    V'p.teon,    viUrvie   rr^rFhall  ,    and    in   the    death  of 
T'l^nc-'n,   huF>:»-!nd   of   .=!ppe]lec.      The   evidence  does  not   directly 
diE<;lose   tf   to  rho    fired,  the    rt^ot   thr't   killed   V'>,teoa,    "but 
the   evidence   doer  dipclosre   th't   the    ehot   that  killed  "Duncan 
vjse   fired   "by    -oodr". 

At   the    clofe    of   sr.pel lee's   evidence   and   Bj;:nin  «t 
the   clo?e    of   ^11    tlie    evidence,    inf;tructione   ^--'ere    subtaitted 
by  appellpjits   dirtctini.;   a  verdict   of  not  ^uilty  ae   to   all    of 
said  defendants,    and    separate    in^'trvct  ione  v/ere    !?u"tniitted 
directing:    a  verdict   as   to    e'^ch   of   said   def  end-int  e  Kparstely. 
All    rf   -^jr"^   ■» vi..*--'n>'-  +  i  ««p  MToyp   rff u.'-ef]    hy  the    Court.      It    is 
nor'  insisted  "by  a-.peilants   th' t  the    court   erred    in  ito  rulinge 
thereon. 


3  I^i'XiJnaJ 


■Ili::'Cb 


iio^ib  'btooa'X  si 


•  ithout  ^oint;    into   a  ni'itical   exaniln;^tinn   of  the 
e\iuence,    it   ia  only  iicceaeary   lor  u?.   to   say  th?t   ae  to  <•,_')- 
j;.eliants,    Kaijuneier  and  Tiemanii,    the   evidence   tended  to   nhovr 
i.ale9   oi    liquor   uy  i  aiaineier  on  tixG  day  in  qnt  "tlon  which  in 
wfiole  or    in  _r>p.xt  co,u?ed  the   intoxication  of  C'i-nr3ep     'node, 
and   tiial    jn  consequenc«s   of    such  intoxication   r<  •  ellee'e 
husbpuid  T..-.'.EF   siiot.      --lit    trial,   court   therefore  did  not   err 
in   relusj-iifc,   to  aivect   a  verdict   in    favor  of  s^/'iel]  ants', 
J  -'.raiiieier   ano    A'ieruBnn. 

Vje  hold,    )iowe  ver,    that   the    court   did    err  In  refus- 
in<'    to   direct  &  verdict   of  not  ^ruilty  a«  to  r'r.i->eno.nt  Gan~ 
snuer  lor   the   reason  th^.t   the    evif'ence   does  not    fsiJrly  tend 
to    sliow  &   pole   or   eRlep   ol    liquor  by  Gf^jtisauer  C'^ntrihx'ting 
in  ViS-iole   or   in  part   to  '.ioods'    intoxication   at   tlie   time   in 
quectiv'^n.      ^-li  baoo,    a  witness   called    on  "behalf   of   the   ap- 
pellee,   testified   on  direct  exaruination  th.-^t    ..oode   carae   into 
v-raneauer's   saloon  between  four  and   five  o'clock  and  cot  a 
Ciin   oi    "beer,    on  croe;;   examination    the   vitnee?,    ^--abh,   mts.s 
a^ke'd  tLie   quts>tion.    "^'ovi,    tell    the  jury  jur't  whr>t   took 
.place    therer    iileierTing    to   Gp.nsauer'i'   saloon).    "«ell ,    I 
v.ae   in   tJr.ere   ar^d  1    :md  Gsneauer  were   talkint; ;    ''oods   stepped 
in  at   the   do:>r  and    cet   the   can  up   T.nd   say;?,    'Give  ms  a  dimes 
v.orth   of    teor',"   -,.    ''Co  alicad   and   state  what  occurred   there'* 
J-.,    "he    pr  ■    the    oucket  do^.7x  and  Oeneauer   shook  lii?  he?d  pnd 
en.id,    '1   c-n't    .'?ell  you   no  l^eer.'"      "He    saye,    'It   ain't   for 
me,   >r.   l>idridge   rent  '"-e   for  thit?,'    Then  G^'n'^Fiuer  denied 
him  tlic   beer  ct  firrt   nnd    thexi  he   cn.id    'It  ain't   for  ™e, 
.r.   iisldridee   sent  i..e   for  it',    and   then  Gr.nsrrer  visited  on 
y  1"" ,  "        srtho"'d  "??!l  ■'rldre      n   ~:'tneT   "^r   h^h'^lf  '^f   n^rnpiipfi 
tertificd   th-it    on   tiu    dey  in   quer^ti^n,    Chrsrlee  V'oode  "we? 


■working    iox   him   'dolrif,  chores  nnd   cleaning  up"   jrnd   that  he 
gave  him  ten  cents   r,na    told   him   to   £.et    "k   caxi." 

The    evidence    vcn<€;(^    to   rhov;    tiiat  by    "a   can"    rcfer- 
tncc   vrac  hftri   to   n   c^n  of  berr.        Vils  wnn   ,-.rrctlcr.l3y   alH    the 
ti  ptiriony  oi  iered   on   the  part  of  upptJlee   in  on:,   Tit-e   con- 
noctint;  appellant  ti'.nsauer  vath    Ihe   sale   or  feift   of  jiintoxi- 
catin<    3iquor  to  V.oodf:    on   ti^e  day   oi'   the   phootirf^   of  appel- 
lee's hue  bond.      "'he    evidoi'tcc    on   the  part    oi    appellnnt    i3   to 
the   eiicct   th^t  after   leuvint,  Uaneauer '  f?    ualc  .n,   which  '.v.e 
lo<:i'ted  only  atiout  l!       or  'i2\^   feet   ironx  .^aldridiie' s-   butcher 
9hcp,    e:'e  vatnessep   saw   s.oode  le.-\e   tho   ralcon  rnd  go  direc- 
tly to   the  Bleat  nnrl;e t   and   th'-.t   froiu  the   t ice   of   receiving 
the   beer   at  Gensauer's    sr.loon  until  he   arrived  nt   the   butcher 
sliop  he  drank  none   of   the  beer  ^Axatever.      "1:e    evidence   !» 
further   to    the   fcffeet   th--;  t  v/hen  he   reeched   tl'-.c   .vutcher   ehoi; 
that   the  vatncss?,      ickler',    v.'ho  -ft-as    in    the   C!..;.;loy   of  J^pldridg© 
in  the   ehop  a?  mept   cutter,    drank  over  hPlf  of  tlie   teer  and 
th.'^t    CO   far  a?  he   ©"'jperved,   Vfoodp"  drn.nk  none    'if  it.      The  vdt- 
ne£?p  'l^icklep,   e.iter  tcptifyin,;    th.  t  he  hiMijelf  d^Knlr-i  over 
h"3f   of   the    oeer  in   que-stion,    t^^tified   th«»t  T^Aldridge   raso 
drrsnk  f r 'n    tlie  can,   however,   he   liter  qualified  his   teritimony 
by   e^'yintv    ixwt  he  did  not  knot?  v/hethcr  Br.ldri'^.r.e   drrnk  -ny 
01    the  beer   or  not.      '^Iriere   is  iio    evidence   in   the   record  either 
on   the  .:T?Tt   of   aopellee   or    of   ap-i  eilput   to    the   effect   that 
.. pode   drank  any   of   the    beer  gotten  by  hir.  R.t  Unnsnuer' e    sal- 
oon  tli  Ht   dr.y. 

The   record  further  diecloees  th-'t   this    Iter  tfas  ob- 
tn  ined   fro'ii  iianeauer' ?    ?Rloon   oei/wetn  fovir   and  five   o'clock: 
\n   t"^**   r>f  '■"■^"^'^■n ,    "r"^    ^^^   Vii'lng    "f    •a'>«-«e']n.  <»»' e»  h.ii.»»>^nnfl    rtid 
not   occur  vntil  Rftcr  eleven   o'clock  that   nifht.      There   ip, 
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therefoi'e,   no    evidence   in   t}tc   record   fron...  v/hich  the  Jury 
coui<  fiind   that   any  lic.uor  ootaincd  at  u.-i'nanuer' p   pal    nn  on 
the  dBy   in  qui  stion  cuused   .ood'j?    xntcxicotion,    in  viioie   or 
in  part,    unleer   it  would   be    wnrrrnitcd    in    po   -^ppumin^;,    from 
the  i\ere   fact   tiiat   tiie   evidence   di!?cloFep   tlr- 1  he  wap  a 
drinkinf;  wan.      tie   do  not    relieve   they   vou]d    i.c    eo    v.«.rranted, 
especially   in   \ie\i  oi   the  i-'.ct    th-'t    the   evidence    tends  to 
ehow  th;t  he   didn't  drink   rny  o±    it. 

■se   thereiore  h^ld   tliat   the   trinl   court    phould  heve 
directed   p   verdict   in   f-^vor   of   defendant  Gangnuer  rmd  it   vns> 
error  not   to  do   eo. 

it   ie   insipted    by   ar)Tiellant   th-'.t   no   exeni:'la.ry 
damage e  can   be  awarded   in    this?  cpoe.      The    ccnlention   of   ac- 
pellnnts  being   ae    stnted   in   their  brief   thnt    "appellee  had   no 
interest  wastever   in   the   visf^cs   or  -nrc^erty  of   tiie   f?ubject 
CharieB   r.oods,      A  eale  of   intoxicptiniv:   liquor   to  ch^rlee 
V.oouis  v/oulci   not    in  any    way   violate   any   of   her   rithte   ony 
more    t/).H.ri    it  would    sjay   other  liember    of   the  Seo^le   of    the 
.-.tate   of  i'Jlincie.      -.e   coriceive   t}ie    law  to  be   th'it   in  order 
lor  a  plaintifi,    viien   suint,  unoer   the  Dranshop   Act  of   the 
i^tate   of  Illinois,    to  recover  e;:enrplary  daKiaiiPf,    the  plain- 
tiff mutt  prove   by  a  preponderpnce   of   the.  e-vi-ence   eov)e 
j-oeiti-ve  wrong  wilfully   inflicted   or  caused  to   tVie  ulpintiff, 
or    eome   t^oeB  neglect   of   tiie   plnintift's   rig:htj?."     Vse   do 
not    believe   tlie  poeition   of   appellant??  \7en    tn.)cen.      Section 
9   of  I'hapter  43   of   the   !evif>ed   '■t^tutep,    be  inf. '    the    eection   of 
the   Ft-ntute  ^.iving   a  ri^ht  of  ?ctlrn  to    every  husbspd,   v.lfe, 
child,    parent,    ,  uardian,    employer,    cr   other  pci'son,    v.'ho 
ehell  be    injured    in  rfcrron   or  property   or  me^n^   of    support 
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by   an   intoxicated  jjer-jon   cr   in   coneequence    oi   intoxicAtion, 
iiabitunl   or   otherwlee,    of   any  person,    ior  all  actuRl    dRciRgej? 
eurt-^ined    in  addition   tiiereto  proviace   elro  lor    tiife    recovery 
01'   exemplary  dsmagte.      in   conetruing  tiiie   statute   the   courtp 
have  iield  th^t  in   order  to  warr'^nt   exeiar.ln.ry  dnznagee   the 
er.le   oi  liquors  miiji  "uc-  wilfully  or  •v/untoniy  made.      The 
second   count    of    tilt   dcclriratioii  Gheri./,e!    a   v/i]  lul   sale   ol 
iuto>:lCr?.tint   liquore   to    nnid   Charles  Wood?.,    tl«n  and   there 
knOT/int   t):ie    .?aid  Chariuc  'Aoode  to   oe   an  I'inbitual  drunkard, 
Jtction  C   of   eaid  Chapter  42   orovidee  among   other   tiling?, 
"tiiat   wlioever   by  hiiTiaoll   or  uis   a^ent   or   eervant   aliall    cell 
or  t.i>e   i.nto?;icatinfe    iifjuore   to   any  minor,    \;il'.  out   the  vvrit- 
tcn  order  of  --ie  pcrerit,    t_/usiaiaji,    or   faTnily  phypicin  ;•;,    or   to 
aJiy  ptreon  intoxicated,    or  v.ho   is   in   the   hn'.it   of  t.etting   in- 
toxiCBtfed,    sii.all   ior    ciiCh  oj-ienge  lac   fined,      etc.      If,    there- 
fore,   a^-.'ellants   sold   intcxicating    liquor   to   Charles  't,oode, 
knovvinti  hiui  to  "lie  an  hrbitual  drunk::r(i,    tl.ey   viol'<tcd   the 
e^^prepf  provisions  of  tliC   Irv,    and   the   enle  v.o\:ld    in  ite 
vciy  nature  he  xanton  and  wilful.      In   the   cr  e^e   of  Jnfiland  v. 
Cox,    reported   in  89  ill.ApT  .    r.t  v''£C   bDi,    the    c^me  chnrf!cter 
01    a   case   a?    tliis    the   viife   v;.Mf    euinc    a  dreifl   rhop  keeper  ior 
injury   to   htr  mef.ns   of    eup-  ort   allfct;ed   to  h^-ve    been  caused 
by   the   prlc    'f  intoxicatinj^  '.liquor   to   a   third  p'rty,    uy^  lae an c 
of  ■whidi  he    uecacie    ir.toxicated   and    in   con  jequejioe   tliereof, 
shot  and  killed   the  husoand   of   the    'ip.intifl,    .-'nd   the   ques- 
tion •■ii-ae   raised  as   to  whether   tiic  Y/ife  Trae   entitled  to   re- 
cover  e.ienplaiy  driaai^ee.      -he   court   pt  pa^.e    055    seye:  "The 
instruction   do   criticioed,    and    tlie   i-aodific.-^lion   of  onother 
cont^ininp   the    ""-^e  ^'^ir.t,    r-^s   in  o-^"<>ct   t^"*    if  '?r»"'>31  •'nt 
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knew  thnt      owintyi  y/gie   intoxii.:atad,    or  ol    .^ie  habilAi;>J    iutoiii- 
cetion,    and    v/rmtonly   and  wilfully    eolci    iatoxicn tinti   liquor  to 
hie,    ,'tnd   thnt   tiie    intoxi'-^Jition   coneequent  U;von   each   e.'i.le 
rfctultcd   in  t}\6   dt?!th  ol   Cocar  Co;-:,    and  if  ulaintiifs  were 
thereby  dwnated    in   t}i.i;ir  !r;Ci.-\ns   ol    eupport,    tiie   jury  mit^it 
eive   Gjcempl'^iy  donatee.      ftc   ra,'e  unAlile   to  dii^cover    '/.ciein 
fuch   inptruction  v/»8  liot   faultle-^e.      Tl'^cre  vac   evidence  tend- 
in^:    to    pliOKi    t>i.'>t  Bovivann   yif.>e   alreo-d^/    intoxicated  v/hen   tliife  jug 
of  vhjpky  v;rp   obtained  "by  hir:i,    and   rI&o   tl.at  lie  vjae   in   the 
hRLit    of  i  fitting    intoxicated,    ajiid.   t}i;  t   apiiellant   knev;  or  Ly 
the   e;  ercj-He   of   orfUnf^iy   obrei vf-ition   piiould  hnve   krio'wn  both 
f-cte.      If  the  jury   l-.clieved    the    evidence  -roved  these   factp, 
it   nould    then  follo'V''   thfit   rappellrnt  had   violated   the   statute, 
comriitted   ?»   cririnal    offenee,    nnd   if  he  "knev ,    ar-   the   in  ;vtrv?c- 
tion   implici',   th  t   L-o^amBn   we   alrefxly   intoxiented,    or  was   in 
the  hsbit    of   c.atting   intoxicated,    it  "ft'oulxl    t}.en  i'ollow   that 
he   intended   to  violfjte   tlie    statute  ri'ohi'bitint:  the    sale   of 
intoxicating   liquors   to   such  p   pereon,    nnd   it  viould   Toe  an 
anonialy   to   eay   th  t   an  intentional  c  on^siigpion  oi  a  criiainal 
ofienee  v/orlA   lot  be  vilful    and  v/anton.     iience  ■we  are   of   the 
opinion  in  Fjuch  ingtxuction  tiere  \m8  no   error."  V'e,  therefore, 
hold   thr't   tlie   right   to  recover   eyemr-l-'-ry  dsaafeee    it?  not   liui- 
ited  to   erlfs   of  intoxicrtint  liquore    to  x>erpons3  to  v'aou.  the 
party  clainin^   dpint^t^c?"  amy   f<u  stain   r?oue   lelation^ip   as 
f'ther,   hueh^nd,   v/ifc   or  child. 

It    i?  ntxt   i)n?i  rted   th«t   tv;o   inetructi one  given   on 
tdrmlf   oi   eppcllee  v;!  th    refertnce    to  the   al?ov,v'uice    of   exem- 
plary dampt-er   should  rot  }-^ve  heen  ,'.:iven  in-t-.snuch  as   the 
corrt   foijfd    to    inptnict   the    jury   ag   to    the   eroimd    on  ^/hich 
they  roiild  he  v^nrranted   in  fillov'int:    trcemplnry  d?':'-r£;eg.   In 
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othtr  Yjorue   tiic^t  the  cou.t  {jave   the  Jury  instructl'^ns  al- 
lowing  tiiem  to  award   exemplary  d-wmtc?  witaout  c:-   l!\lnlng  the 
moaning   of   the   terra   or  '"•  e   to  when   or  aow  cxomy,lr  x^^  damfif:e? 
miiiht  be  allov.ec,    etc.      \q   t>iink  thip  point  v,-ell   taken  nnd 
the   jury    should  have    tten   in  et rue  ted   in   refnrd   to  vjhen  er- 
enaTil,^r>-   df^m&gce  nay    oe   a]lov;ed  ijy 

It    is   nf>.t    "inpif/ted    th-t    tlitr  court   erred    in  nllovj- 
in^,   an   EunendjT.ent   to    the   deci  arntion   after  a  motion   lor   n   ne\w 
trinl  hnd   been    ov<.rr\;Tt  (. .       rue   aiiiendnetnt  c.nde   to   the   dec1".ra- 
tion  v/ne   the   addition   cf   t'iie    v,ord',    '"in   conpeqi'ence   tyiereof 
aiter   tixt    cwenment   oi'   tiie    iutoxionti  on   of    ..oodK.     .Tiie  evi- 
dence wap  ht  ard   ana   the    txirl  conducted   in  keeping,  vritli  the 
all&t.atior;e   oi    the   declaratir.n   "s   amended,      ■.'here   w.?r    there- 
ioi'e  no  feiror   m   tiie   court' ^ru3  int    i/-  ref,rrd  thereto.   Ken- 
nedy -v.    Gnith,    234   111.    6Cfi . 

It   ie   next   insisted   tit^t  tht-;   court   c  rrtd    in   r  er- 
nitting   evidence   to  he   offered   on  tliu  pf>rt   of  np-';ellee   to 
tae  effect   that   Charlee  Vood;?  v/fsr   an  h'^'biturl    drtmkprd   and 
t}nt,    th.v  t   fnct  ■was  Jmowi  to  app  ell  ants?,      line   declaration 
ch-^rtced   th  ^t    v.  ood?  vrns   nn  hnbiturl   d?:'XBiknrd  and   thpt  know- 
ing   this   A>.ct   np-:ellan  te  Yfi]  fully  jnss/'e    rcle?    to  hiK.      Ve 
think  thie   evi    ence    fin.s'  proper  to  be   fid;ritted  ind  C'^n£«ider- 
ed    in   connection  with   the    olaiir.  lor    exenir>l=iry  dsia^cee. 
inglRnd  vf.    Cox,    pujira,      Kennedy   v.    r.ullivan,    156   13  1.94. 

It   ie   U'wrt    insisted  tli^^t   the   court   erred   in  refxie- 
in£,   to  give    the   lirct,    recond   nnd   tiiird   of   fr;;f>c 'ilant' s?  re- 
lufcd   ins  triictioue,    r.nd   in   rr;odifyir!(_    inetruction  ho.    11. 
Tne  laodifii^f'v-ion   to    inptruction  :.o.    31   consisted   in  the   nd- 

Hl-flnn     «  ■*■    +v,^     ,,.^-„A  r-      "p  ~     tfi     '-^jr-''"      ~^"!f«"     -I*     •♦;■'-<«     »^.■l(^     ryf     ^■^^a     <  n_ 

ptruction  as  tendered,   Jnr'.r^nnuch  a"  there  w-^p  evidence  of 


but   one    pale    ol"   liquor   by  Caneauer   in  v/hich  "'ocdp  had  nny 
connection,    there  v/r.p  no   occasion   lor   the   rio.'iaic.'ition,    nnd 
the   instruction   5-hoi'ld  h;.ve   uet-n  given   re   tendered. 

/^ppeliBJit*  pi'irpt    reluseri    instruction   irformp    the 
jury   trmt    tiicy   canr.ot   aiiou'   ei:ehxr,.ip.ry  dnmnjee.      In   vlev/  of 
what  we  ii.-<ve    said   eL!0\e    it   v/ae  not   erior   to  r'<'fu:e    t>ii  p   in- 
ctructi  ■-■'n.      Inptruction   .'C,    P.    if?   jnvolved    .-nd      j  rlen(3ing 
end   tnere  Wi- r-  no  error   in  rtiusinc   it.      Inrtruction  L'o,    3 
vflfi  covered   in  eilect   by  fiven   inptruction  No.    13,    and   there 
v/ne   no   occr-sion    ior   rc^^cr^tinf:    the    instruction. 

J-aetly,    It   ip   mtipted  th-?t   the   verdict   cf  the  jury 
is   excef-pive,    out   ap    thi?  c^se   ir    to   be   re-tried,    there    is  no 
occHeion   lor   dipcueeint    thie   aesiwnsent   of    error,    further 
than   to   say   that    the   verdict,    in   vif:W   of   t/ie    evirience   in 
the    record  v;r.s   a   puhptrntinl    one. 

j-'cr   the    reesone   nVove    r-et    forth   the    .luin^-ei^t   is 
reversed  and   the    cause    renanded, 

l;e versed  and   remanded. 

liot    to   ce   revorted   in  iuil. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  of  pee. 

IN  TESTIMONY  WHEREOF.  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 


.:Zo 


at  jStt.  Vernon,  this <S.  t^  /--^^--^ dau  of  April. 

A.  D.  1917.  y  /" 

._. .V.,_iJi_v-u.-.y^'^'?^^^-'55^^^:«^-- 

Clerk  of  the  AppeUate  Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  .same 
being  the  UTth  dap  of  March,  in  the  iiear  of  our  Lord,  one  thou.sand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  J^ASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  day  of  April,  A.  Di  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION'in  the  words  and  figures 
following:  ^' 


Tiie,,.T.oi.e,!iG., Si... LQ.iut^.s. &....W.es.t.e-xn, 

% 
\ 
Railroa.d Cg...... \ 

P.la  in..ti.f  .£..in E  r.rQ.r... 


No.  24 

Oclobt'r  Term,   1»16. 


East.,  .St .Louis  &  §.'aTD.yr;ban_Ry .    Co.^ 
Defendant   in  Error 


0  6  I.A.  216 


ERROR  TO 
APPEAL  FROM 


COURT 


mimw 


TRIAL  JUDGE 


HON. 


GEORGE   A.    CROW 


■  tim  lio,   !S4,  In   the  Appellate  Court  Agenda  '  n,14 

ol   liiinoie,    -ourth  J ;i strict, 
October  'lem,    ^.   ^j.   Itfl6. 


'i'oledo,    ..t.Loulff  «*.  vct-texM      ) 

Kailroad  Company,  ) 

) 
ilpintlif   in  a  rror    ) 

)     .'rror  to   the  circuit  Court   of 


! 


i-it, Clair  County,    lllinoi?. 


Lpvt   -Jt,   louiB  .k  Uuburban        ) 

..ailYjay  Company,  ) 

;)efenciont  in  .  rror    ) 


Cn  Cctober  7,    IS'l,    -.    contmct  xr  ?   entered  into   ce~ 
t7/een  plaintiff  in  error,    '"oledo,     .t.Iouis  ^>-    .<:Ptem  i:^ilro-3d 
Company,    with   the  ].isciej»ippi    valley  VrraiEit  CoicpcLny   tor  the 
purpose  of  p«rEiittin4,   said  Vraneit  Covnpnxxy  (-.nd   its   ficri-^ne 
to  croec  plaintifi'   in   error' e   rifcht   of  "wry   rnd.   ti-Rcke  on 
the  line    of   ti.e  ruulic  highway  crofritig,    T?cet   of    'dvnxds- 
ville.      The   rit:htp   nncpriviletfce   acquired   by   the  J  ipvif-Glpiji 
Vcj  ley  Traneit  Con.;any  w  s   thereafter  as-'igncd  to  the  de- 
fend'jnt   in   error,    ..r..s?t  t>t.   Itmis  a,  '.lutu^M  ^.p-ilray  i.  ca;-:' ?,ny . 

L>aid   contract   cr,r>tr^ined   nur.erour-  provipione,    but 
St   rill   only   be   nectfSRry   inr  v.e    to   consider   the   fourth  and 
reventh  rectlnn?   cf   ssid   crntract.       Section  lour  provider 
thnt    the      econd  nnrty    (Viff iFsipr^i    Vrvlley  '"r'^nrit  Co,}   will 
tririt'   al3    of  itt»  care   to  a  full   etop  heforc   rttein^.tint:  tc 
croee   thft   tracke   of  sold   iiret  p^rty    (    If'.intiff  in   error' 
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tXmiqmaO  h- 
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oilcfuu  »4;J  to   9MiiX  9ii,' 


■.i    V;rw>,.»uJ    i. 


,  ;o'3:'x:a  iii 


ari;a^- 


t^ti'l    i. 


nnd   caid  c- re   fil.o.il  rftciain   Rtnndinfe-,  until    thfe   cM.tiuctor 
in   ch  Xfe   cf   ef'id   c.rp   ol   tiie    Cfcccid  party   fl^fi   Bnid,cr.?B- 
rin£..'      .;eeticn   -even  provi^lKK,    '  t>iat   the  n?trty  ot    t)ie 
second  rart  A£»v.Ltoet   lull   respontiLility   for   t).t;  Vjvopcr 
m.ainttni'.ncc   -^ryA.   oper.Tticn   of   tie   crc*"pir<{:^,    nnd  will   indertmlfy 
and   ep.ve  hnrrr-leea   tiic   said  '.-irty   ol   the    lirst   iirt,    its? 
9ucci:escr3    Mid   r.:?r?ic^'i',    a.£.oinft   ail   loe*-,    d.-n;?n(;,e,    costg,    ex- 
penpe,    acti>:>np,    olai:;.'   or  deci'inds  whatsoever,    whici'   it  or 
they  B.ay  it  any  tiKo   sjuffer  or  be   pulij^ct.   or   li^'i.le   io,   by 
reaeon   cX   tiie   condition  ci'   t/iii  croesjiri^   or   the  failure   of  the 
e-id  second  party  tc  ll»fc  ■•s  provided  lor  in   section  lour  ot 
U^ie  contract". 

At   a  pcint   jufft    rauth   of    tiiC   city   licitp   of  j:';dv.ard»- 
ville   the  :  itclif  ield  end  J.cdipon  .-ailnad   tr>c:>:e  ers  iaid  in 
r%n  eatcrly  and  wck-tcrly  direction,    and   iuters»iCt   the   ".act 
J^'t. Louis  >i.  Cuburonn  iiail-i-sy  track  which  ip   joc^ted  en  what 
is  kncAii  ss   the  Trey  roed,    a  ;;ui-lic   higiiway   ie.'^di.nj7  Yje?t   out 
of  idvjRrdeviiie.     At  a,  coint  cb  ut   fifty  feet   f^outh  of   the 
I  .&  J-?,  hailroad   trrck  are   the    tr-'cVr  of  ;:l/-intiff  in  rrror 
■which  run   in  nn  errterly  nnd  v/er-teriy  dizectiin,      J'lnintiff 
in  error  h-.^  five'   ti-acke   nt   tho    .oint   in  liuei'tdon.      "^le 
distance    Letween  crdr:    tr-iclc  "oeing  aoout   filtoen  i'eet,    .-ind 
all    of  v/f-ich   tracKs   intt::cpcct   th*^  Tr-y  ropd  nnC.  defend?'.nt 
in  crior's   suburbfsn   tr-ch. 

At  afjout  c,   o'cloclc  T,::.   or   April  2",    1911,    fvn 
electric   car  operated   uy  defend-nt  in  error  runnini;   in  a 
southerly  direction  -vfxe   ctruck   oy  ■^    frisij.ht   trr'jn  h   cKing 
into   it   from  tiit  weft   en   the   f.^outh   trfck   cf   flnintiff   in 
error' 0   railroad,    nt   t.o   croesin^  al/ove  r.entiored,   Icnoc'cing 
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tiie   rear   trtx}:?   ci    the   car   off   Vue    tr^cic   and    cth«3n!,itfe    in- 
ji.rir.fc   tl'.e   r-njae.      '"-'imfi  i  crtnoliio,    c.   ruirpenefcr   on   '.'eitndfr'.t 
in  errcr'p  err  v/' e   ;  e-vtrcly   injurtd  in  -tLic  c.-.i  iicidn.      *.♦ 
the  IvOVes:;l;tr  Tcni,    1611,    ^'l    the  Citj'  Court   of  Loct   ''t.loulp, 
'■^rjiti  i  i;rcriC).io  lr:-n)(,}.t   fjuit  s^^iiint^t  fln,iritiif   j.n    error  "-nd 
dcltncl^nt   in  trror  to   itccvfr  df^Lnat-ce   lor   ti.e    ir.juvirp   i-ui'- 
Icrtcl   in   thi?   co2  3icicn.      Ihu   fH;ii  ?;^-;    rc.iovcd   to   tUt  j.ed~ 
trr.l    '-curt  ly  ylf.i2:tiii    in  crrci,    .-nd  dvirin£:   t)\t-   trinl   pfiid 
cult  True  di^iulceed   rit   to  dtatr;dp,r.t  in   crrrr.      A  verdict   >.tm> 
rtndered  af^ninet  j.lcintilf   in  error  lor  4e,&i'',or   <\n  wi-ich 
Vtrdict  jud£3ient  v^rt  renderid, 

't  the  January  'icrr,.,    1914   cf   tlie  City  Court  of  .-R»t 
It.louiB  rlftintiff  in  error  'crou^.Lt  tji'it  fi^jxix' -t  delendsnt 
in   error  on  the   r^tove  :'.eutif>ncd  contrnct   to  rccr.vf;r  tliC 
ar;ount   of  the   judfiicnt,    interest  nnd  expenses  incurred   in 
ccxmecticn  v;itl)   the-   ;;uit   brout,ht  by  /,nnn  Ferenchio,    nn  \.},ich 
Juct(j;aer.t  vic^.i^  render  d  in   the  I  eder*?.l  Court, 

-he  declnr-tion  c-npioted   of   revcn  c,-;unt?..      ;.  de- 
Eurrer  vae    i-uptpined   to  tlie   third,    i\-)urtV.    and  filth  coxintr-. 
A  pica   ::f    the  generrl    icoue  7.sff    liled   ta    ti:^©   rej'i.iirii-ic.  c.>untf?, 
all   of  v.'hich  xieve-.  predicated  U7:on  an  nllcfccd  brcTch  of  the 
provipicny   of   section  4   of  the   contr;act  nXcve    set   forth,   "he 
c=.i'v  V?  s   tric-d  twice   in  tl-^e  City   ■  cuct   of  .  .-  ct      t.I.oi;is-, 
resi^ltiAfc   tnch   tiir;c    in  a  verdict   in   fr\or   ^f  defendant   in 
error.      After  th^   iirv-'t   v .  rdlot   ?;  ner   tri.^l  •v?ap  treated 
by   tliC   uity  Court,     n  the   cccond   trinl  jud;.,>r:ent  v,';^?   rendered 
afjGinet  plairitill    in  err'^r   lor  crsls.      An  nrrerl  vsrs-  t»ken 
to   this   court  Vvhere   tr.f  judgment  up   re^erped   fir  crrT  in 
tlifc    trinl    rntirt    nfiialnp    t.n    nr>«r<H  t    f.r  et.  1t:".(-itiv    (*rril  n  inlnc    +he 
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maanlnt  of   the   tena   "fln<.iln|;   p.  croesing"  ae  urtcd   in  srctiinp 
4   nnd  7,    and   on  account  of  a  certain   tjrrcncoue   inptruction 
fcivcn  on  behalf  of  dfi*end»nt   in  error.      Th«   n'.inicn  in   re  id 
cauee   btin^,   liled   on  reee.Aer  1,    191D. 

^n  e."id   enure      <'in£   reinstated   a  ohnn^ie  of  venue 
Y/ne   tRken   to    the  Circuit  Ci^urt   of   Ct.    Clair  County,    q    trinl 
}ind,    repiltinf   in  a  verolct    in   frvor  of   r'efendnnt   in   rrrnr. 
Judf:ment  vts  rendered  f^i^oim^t  '^I'^intiff   in   (■.rror  in  "V^j^r  of 
action  p.nd   for  coct?,    I'rom  vtdch  jt^dgKjent   this   apT>ea3.  ip 
prosecuted. 

i>Ae  principnl  QTovnd  iirt';ed  "by  cppeilant   fcr  n  re- 
versal 01    tUejud{::B:ent   of   the   trinl   court    ip  tr-'t  the  verdict 
is  y^rinet   the  manifest  weifc^ht   ol   tine   evidence,   ".  r^ctically 
the   only   ie:?ue   in  the   car'e  wnp  vrhether  or  not   t)ie  conrhictor 
in  chbrte   of  defendant   in  erroz-'p  electric   enr   in  que-tirm 
llt%feed   the   crossing  ae  c  ^ntenvplated   by   oeoti-n  A   nf  the   con- 
trivet  sued   on.     .  Iwintiff  in   <.  rrcr  in  it?  re  iy   ■  ri«l   enys, 
••ilaintiiJ'    in   error's  net,lit.ence   is   in  no  v.ifc'e    involved; 
the  ?.ole  queption  io,   did  t3ie   conductor  flsw.    the   crossing," 

Xhe  evidence   tends   to   phow  tnnt  lor   p';-;:e   renpon 
delendant  in   error's  electric   c^r  ■«';<«    f?to>^;red   on   the   drouth 
track   of  plnin^lff  in  error,    nnd  th^t   It  reranined  there  from 
about   one   to   tT?o  minuten  heforft   it  vnp   struck  by  -"Jnintlff 
in  error's  train.     This   evidence  tends?   to  cori-o'^jomtc   the 
tei?tiiBony  of   the  onductor  and     otorr.irm   in   chr  rti«-   oi    pr»id 
electric   Cfir  to   the   effect   thnt  no  train  rup   in   pi{,cht  ^t   the 
tiiiie  delendant   in  error' «?  conductor  r'otioned   lor  the  <..otorcsRn 
to  cross  plaintiff   in  c-rror'e  trac>:.      ..ven   th0T.<  h  the   train 
^"p  -oTlnr  n*   only  cly  or  ei^it  riUlctf  :>er  hour  it  vr'V.'if.   covpr 


-4- 


C     ( 


•  tt-tniRXrf  :JiS .tit #..?$.?$  i>»»ra. 
^^.J  «i  *t«'f)o  ijsl'a.t  si#  "Sis' *ns5fai^wt®ii'^    co  I^.s'S'. 


•evcrnl  hundred  lect   in  t\.o  i  Inutee  ti-^e,    -uifl   yp   t>ie 
tectinony  tended   to  '->rove  t>(er©  »•-»  no   lirht   nn  the  erA   of 
thle   I'relfht   trr>in  ."!?   it  T/iS   brckinf.  un ,    it   ip,    therefore, 
not   fit   hII    irnpro'bnlJc   th'.t    the   conductor   In   ch.fTfrf>   of   s>r;.id 
electric   c-.r  did    tint,    «t    t>;u    t  irr.e  i-ie   fl- (^,ged    said   f  rofiipint;, 
either   rce   -^r  hi^r  any   trr>lx\.      At   ^uy  rnte   tne   evidence  V7n«» 
ccnfllctine   and  -vye  ^re   rot   ^^ule   to   :  Ry   tiiAt    tiie.   linding   of 
tJie   Jxiry   on    the  controverttd   qiu'.e-'tir  ns    of   I    ct  v^rp  afr;?iinf.«t 
tlse  r.^nift.?t  tyei^rht   of   the   evidence,    and  unles?  we   cnn  do   bo, 
r/e   fire  not  ■warranted   in   rt  •versing  the   juof.raent   on  thf?t  4  round. 
The   evidence   on   tlile   controverted  question   of   ff^ct  T?ap   shsrj^- 
ly  c -nflictine.     I;ny  -v.    Janipeell,    148   App.iiS;    \iederer  v. 
i^rldley,    143   13.1.    Apn.   88. 

^be  evidtince   on  t}ie  pr^^rt  n;    the  defendant   in  error 
Is   to   the   effect   thnt   the  r.o^orjafm  in  charge  of   the  electric 
cp.r  in  question  storped   the   car  'before   croj?s!in(,*:  the  I  .   &  .  . 
trar!';p;    tVmt   the  conductor  went  ahend   p.croep   the  7.   *.-  '', 
trficlcB  and  then  motioned   the  rotoman  to    coisie   on,   v/hich  ht^ 
did;    that  after  crosi^ing  the  :•  ,  &  >  .    tra.cl-j?  and  Y.ffore  croefi- 
inr  the    iracke   of  plsijitiff  in   error  re   etopt^ed  his  e^r  at^^in; 
that    the   c  inductor   then   went  aineod   on    to   the   '-uain    trpclcs^'   of 
plaintiff  in  trror,    looksd  up   pnd  dovm  tiiC   trr-cic  und   '■otioned 
tbecmotonaan  to  come  on  ,   nnd   that  when  the  c?ir  re.ached  the 
last  track  on  the   ?outh  eide   of   tht-   rif;ht-nl-wny  it   puc'denly 
stopped  snd  WMS?  detained   ae   pho\\n   fron   t.he  evidence   ir -r,',   one 
to   tTO  trdnuteo.      It  %as  while   SQid   electric  cf>r  vjas   on   ft  is 
track   th?»,t  the   freight   train  of  nluintiff   in   error  bockr-d 
into    it  nnd   injured    Anna  lerenchio. 

Ahe   teetimonv   '>n   the   r)rrt    of   the  t.iotontinn   nnd    cn~ 
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ductor  in  cliart,©  ol"    eaid   el«ct-rio   aw  is  to    the  ailnct   that 
at   the   time  the  conductor   rii  naleci   t-'.o  -;,otormnn   to  orain*  the 
trac>.p  of  plr^inUff  in    (.rror,    :  o   ivnm  could   Do   eeen;    that, 
thfc   Irti.ht  cr  that    etruclt  daftndant   in  erroi '  •?   electric 
car  nt>   it  wnp    rn;in£,  bnukod,   had   no    uraker.an  and   that   there 
V7f\5  no   lifcht   on   ti>e    oci*c,    j'.r.i   thvnt  r.o   btll   or   v/jiintle  vne 
mounded,      '"•n   the  other  lipnd,    the-   evit3ence   on    i.V.e  p  •='.rt  of 
pin  In  tiff   in  terror   if?   to   tl-.p.    cl'i'ect  that  at   t'j.v.    tin^e   the 
conductor  of  d««fon<lant   In    error' ;i   e^ltctric   car  vallred  aliend 
of  pnid  elect.r''c   c-^r,    thf>   f-eicAit   tr^in  oi   r.lnintiff   in  error 
in  qiio'tlon   could  hr'v'e   Veen   ^.-ccn,    .^ticL   th'--t  lefcre  tlie  ^'"iKC- 
iric   cf-r  hcd   started  ncroc»c  the   trfick  of  pl-intiff  in  e  rj-or, 
certnin   of  tr.c    ^••t-rvnntw   in  ch'a-t;*:   of  «lr..intiii    in  error's 
trpin  holloed   ot   nnid  c-nrUictor,    aernin^  hixa.  not  to   crest 
the   tr.ok,    but   thpt  he  £->ve  liO  jieed  fi.ad   £;ig;nn.icd   the  .'.'Otonaan 
in  chart; e   of  ssld  cr  to  cone   on«     '.-l-ie   corj,ductor  and  .aotormnn 
cf  def«nd-''.nt   in   error  l>nth  deny  hc-'.'ri'.t-;  any   on^;  holloo  until 
the   electric   cor  )i"c'.    pto;ped   on  the    tr'cV:  vljcrc    it  ^n"^   ?truel:. 
lleyeTP.l   of  the  p'^pfjenf.ierG   on     aid  electric   car  aleo    t.  sti- 
fied    r>n    tfhalf    nf  fif>f  ;-r.drnt   in   error  t!u:t   they  i.M.  «ird   no 
wnrnln{>    frnr\  ."ny^n^    ur'til  the   cnr   PtOi.;pe'Cl  just  ^rior  to 
"belnf    p truck. 

"ro  vltn-  r-fcp  tectiflod   on  bihrlf  cf   tlf»intiff  in 
error  thnt   the   c^p/iiirtcr  in  chi^rt,e   of  sfjic*    electric  Cf.r  ptwted 
rifht  ^ftcr   typ   -■ccJ'^PT.t  in   question   t/.st  he    rnw  the   freight 
trnif',    tut   thought  they  c-^vld   c'-t  ircrosc  iA  :  Icnty  of  time, 
f.nd    th'it  they  v«ould  hr>\e   clejsred    the   tr'O.i;   ani    tsicaped 
injury  had   the  fleetTic    cnr  not  }iave   r-toi^pcd  on    the  tnck  in 
ouertion.       ihioi    t.r- '>t.im:5ny  vin^    (ietited     ;y    tho   ocr.;iuctor. 
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-he    r\:Oord    uiPCJlOpes    that    "tn    llci,_     tnt    cr^prln^'" 
as  contemplnted  un-Jcr  t«ecti  n  4    of    ?aid   r^t-ovc  contr  ct, 
required,    Rcccnding   to   tJie  tei^tivumy  nf   ..umiif  r«,    an  expert 
v/itncs?^  vrho   ♦.♦♦wtlfied   -^n   >fth^lf   nl   -ar-irtlff  in   ^rror,    tluft 
p   p'Tty   to   flfip'  n   cro'-'-in-  ,    "looVr    in  ""ootb   di  rr-otionp  \in 
md  d-i^-m   the   tr- el:  to   pee   if  p.nythlnf,   ip  apT»r'^".ohln{r    \nd 
ffhoujtJ    llpter;.      l,e    fyjouTd    p  e   that    the  iw-^y   its   o3,<-.:!r.   If 
he   J  c«p   to    t;-e  crovsirif:   <i.ftf«r  he    j»tor>r-  hip   cpr,    lookr   in 
l)oth  nlreotionf?   ond  cnn    -'ec  aothin,:,,    li?tt>np   ^.nd  cnn  her'.r 
nothing,    tr.cn   if   he  i.:ive!?    the   bIkhsI    to    the  nntoi-maii  to 
come  f^-croe?,    thr'.t   ii?   iJa</fing   the   cropping  v;itUin   the  nicrn- 
in^   of   theee   tornap."     This   definition  vr?  c i  v"*'-!''^  1^y  -■  i*.    Jum- 
mera  •■■nd  he  Y«(r  ccrrohorettd  in   tiap  delir.iti-n  >-y   j'cvftrril 
otlier  expfrt  witnepDf^e. 

It    iff  next  contended  ty  •plaintiff   in   rrror  thnt 
the   court   tarred   in  it?   n>lin/:,s3   on   t*ie   evi'lence.    The  n;r>tormon 
tC5;tified    an   buhclf   ^^1   delcndrtnt   in   (tt^t,    t^'it'  'sut   ■^tjcc- 
tion,    thnt   the  v'iir-hr>->l'e   cnuped   the  cfir  to    j'tov,  vriien   it 
did;    thnt  he   tried   to  rele^sre   tVie  air  p'>'rf>t,?'inff   liV^e   four 
tirriep,    but  v?'^p  im'^ble   to   do    po.        '\   re' vtt.il   '-I'^intiff   in 
error  offered   t->  pro-ve  th^-.t     lo   "ir  br«ikr'   tr«>n    In  w?e   would 
perforri   in   tbe  rennner  tet-tified   to  hy  tVe    .c^torraan.      An 
objection  to   t>;is   t' ptipiony  -f-'fys   t^M?tf*ined   on   the  ground 
th;;t    it   tended   to    PuLT.it   an   im^-iateri-^l   i??ue.        Inintiff   in 
error  then  moved   to   exolvde  all    of   the   terrtiriony  of   the 
aotorman  in   reg-fird   to   the  nir  >i'>,vin£   c?to-">od  i'is  csr.   The 
trial    court   refused   tn   cyclide    the    evif'enoe   on   the  pround 
thnt   no   chjertion  v/io  rinde   to   it    ''t    thr   t  iT's   it   %'^f   offered. 

ThpT>p     Mno     .^/»     <i>-ii>v>n*>     H^     t^f*     TV?ini^''     "f     *^*'     oni-.T'f.     in     T*^!  "i- P'iniE 
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the  evidence   tendered  by  defendant  In  error  in  reb.  ttr«.l. 
V'fe   tl-ilnk,   however,    tJto   court   fhoulci  h-ve   e^.cludod   the 
ttptliaouy  of    the  t.o toi-mou  in  vcfcird   vo   the  air- li -ike  havinf^ 
etoiiped   tlit:   electric   ctr  at-   tilairatid    by  hiix,    fi\on   thow^i  the 
evidence  vme     ^ot   oojot;t,4d   to   at    tlit    tiruc   it  vv  »   offered, 
a  J?  it  did  not   ttxid  to  prove   niiy   i,;juci?   in   the   csxye.    Vie 
thiiili,   hov;cver,    tiuit   thu   error  mu>   not  fi    »7t';riouc   one  and, 
wo  would  not  xtel  like  ru'ver^jiiit,   tii«   c-.ae   on   thnt  ground. 

It  '■aa  ■  also   iaoieted  thnt  tim  cnirt   erred   in  re- 
fusing  to  dir«.ct  a  vtrdii;t   in  favor  of  plaintiff    in  error 
at   ti^e   close   of  all    ij,^e   ovidc.ce.      Ve   are    '■if   t>;e   oT)inlon 
thot  the  evidence   on  the  p ^rt  of   the  defendant   in   error 
fairly  tended  to   >?hnw  tlmt  the  conductor   in   ohr;ri"e  of  defen- 
dant  in  error's  clectiio   o-r  ila<;c;ud   th»5   cronffin^-  r»p   the   ittif. 
in   e:Jtplainfcd  "uy   UiC   cviduuce   in   the   record.      Thirj   bei:n{.;  true, 
the  .'sotlon  janue   uy  the   olnintiff   in  t  rror  to  direct  ^.  vex'dict 
in   it?  frA>or  wae  properly  deni<;d. 

ihree  juries  hii.\t  ht'iru   t.'ds   ca^e   and   In  each   ir.*- 
s?t6iioe  ha..\e   found    Iha   isaxx'^t'   in   i..vor    :d'  delendcnt   in  error, 
where   three  Juriue  have  paaeed  upon  c  c  ■  ^e   fu'i  ha /e  e-^c^h   found 
the   6at;3.e  vrty  .^i  %peii:.ite5  Cou.t  vdil  he   olov;   t'l  dipturTa   the 
verdict   in   the   ri.jeeiice   af  prejudicial  cjrror.        e.^tt   v,   -arlin, 
tc,    Co.   i4'i   .'-pp.   92,   .ill;.'    V.   larrance,    ISO  A^j.   b3;    La'ialle, 
.i.tc.   Lio.    V.   Coe,    12u   App.   308. 

iue  judijsieut   of   tl:&    tri.,il    caart  'vill    t'lerefore  "be 
affir:i;ed. 

Ju'ii;!:s[ient   -.jfrirred. 
liot   to  be   reported   in   lull. 


-6- 


ff 


»ftj 


:.        ^     -      .  J.  ,v       .  -      . 

jirxiiJ-   dsii  H^?  ?jt-;.s3!5:o'Z3    &ri.*   69jj;iJBXi   •sua   a.i 


#r?  o   r?    «i 


.»■    J  if  0  1* 


■J'    Xfi 


,b9»n.lVtf. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Jift.  Vernon,  this /^^:^:>^. —  dau  of  April. 

A.  D.  1917. 


Clerk  of  tfie  Appellate  Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  hegiin  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dau  of  March,  in  the  vear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrv  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 


THOMAS  E.  PASLEY.  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  dau  of  April,  A.  D.  1917.  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


No.   .27 : 

October  Term.  I  9  I  H. 


■■■*^-%tja»wi:*- 

The 

Baltimore 
R.    Co.. 

<5c  Ohio 

S.C 

)uthv;e 

ste'rn 

Jl..- 

Appellant 

I  206  I.A.  224 


ERROR  TO: 
APPEAL  FROM 


Circuit 


...Cl.ay.__ 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. WM, B.^...V.^I.G:HT 


Term  Ko.    21  In   the   Ap^.tlJaLe  Court  Agenda  1  o.a 

of  Illinois,   j.'Ourtii  District, 
Ccloter  Ttrrr.,    ;•..   *i.    191c. 


C.   i.eitxiie^er,    appellee      ) 

) 


Vti 


)   Appeal  frcan  Circuit  Court   of 
Tlae  Balti-icre  tc  Ohio  ) 

)        Clay  County,    IJBinoip. 
Jouthv;eclv.;rn  Ii?2ilrcrd        ) 

) 

Coi'ipany,  appeli.ont    } 


Opinion   uy  ;co,:t. e,    •^• 

'ihiB   appeal   ie  prosecuted    by  appellsjit    to   reverpe 
a  judgment   in  favor  of   pppellee   for  .'J75.0C  recovered   in   tlie 
Circuit  Court   of   Clay   county   in  an  action  on  tiie   cose. 

Appellee's   declaration  ccTisiPted   of   three   count?. The 
firpt    of  Y/hich  charged   that   appellant   ne£-lif.;ently   suffered 
large  quantitiee   of  dry  gragp,   weeds,    etc,    to  ?;>cci-'-:;ul?!te   on 
itf:   ri^ht-of-v/Ry   and   tiir.t    fire   throwi   from  a   iSoomotive   en;  ine 
ol  appellant   ignited   the  t^Tasc-,    etc.,    on   the  right  of  wsy,    and 
that    fire  wps  co?;iinunicHted   therefrom   to    the  farti  of   apoellee, 
deetroyint  iii  s    s^raw,    hay,   )rieado\7,    etc. 

iVxe   eecond   coujit   alleged   tnat  appellee  v/rp   the   owner 
of   a   stublale  meadow   of  about    20   pcres;    that   a;;)-^eli?xit  war   the 
owner   of   and   operating   a   railroad  extending   alonf,  and  adjoin- 
ing  said  meadow  and   tiiat   eparlce  and    Irande   of   lire   eecaped 
from  the  locouotive   en<^ine   of  appellant,    throuf:h  the   c^^re- 
lestjness  and  negligence   of  aT)"nellant  and   ?et  xire   to    eaid 
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etut'^le;    axid   tli.it   Uie   lire  v/oe    opro.'^d  tind  v/ae  coicjuunicrited 
to   tiic    etvibble  ne;  uow  vLereby   t'ne   taine  of   the   value   of 
vir' .  .;■;    i,.ai.'   de  Co  roiled   auci   v.lioliy    ioat   to   tlit.   plointixf, 

'."ia.e    tli-iid   count   ;.llcgee    il.at   ap    eliee   \r  e   the 
ovrtier   ol    r.    st.icl:   oi    straw  and   ccrt':ixi   stackc    of  ixiiy  nrd  a 
certnin  ctult'le  merdo'-.;    tlxut  apnellrint  v;')c-   Die   ov/ner  of 
n  railrond   runr.int   through  appellee 'e  If^.nu  and  v.-ae  rjoe 
cessed   ol   tVio    rijiit   oi   vray   adjoinirif:    the   railroad   trac!^; 
tlist   rprjellant   ne^liotntly  1.  iled   to  Iceap   ite   richt   of  wny 
free   froDi   dry   i^xt^of^,    veede,    etc,    that    fire   trtrcr.n   from 
n  certc-in  "i  oconiotive   cni;,ijje    of  c. -.'-.ellant   it.nitKd   tne   dry 
t:;rri.ss   on   th~    ri^Jit   of  way    -nd   th;-, t   thf:    fire   f^pread    to   the 
ftack    of    i;trrr.v   ■:r"id   the    ctacks    of  hay   .oiid   the  it.e-dow  of   the 
value   of  ir20'^.    tl'iereby   consrUi^inti   the    saiiie. 

/   plea   of   not   i^uilty   was   iiltd,    tl\e   cause   v;ae 
tried   resulting   in   a   verdict   and   jvidtsnent    r^s   nhove    set   i  irirth. 

The  record  discloeec-   tlvit   appellee   ip   tJie   ov.Tier  of 
a  farm  in  Cskalcosa  I'ov-nc-hip   in   Clay  County;    that   .'T>peilant 
ov;ns   a  rie^ht-ci'-T/ay   of   1'"    leet    in  vddth   e?:t ending    through 
his    paid   fnrin;    t?:nt    on   fct.    P.I,    IGlo,    a  iire    occurred   that 
destroyed   fron   three-    to    six  ton??    of  rher't    r-trnv;  "belonging 
to   appellee   and   a::'0ut    2C    tone    of  hr>y,    and    bi'.rned   off   f-orae- 
thint,   like    15   or  20   acres   of  stccdcvr  turf  helonj:  in£    to  hiin. 

-T  t  ie  firct  contended  "oy  pppellant  th-^t  t]'.e  court 
erred  in  lefus^int;.  to  dirc.ct  a  verdict  in  its  "behalf,  .ith- 
out  fcOi.io  into  tl^e  eviaeuce  in  detail,  it  is  cn/iiicient  to 
state  tj-'-:t  the  eviaence  on  the  cr.rt  oi  aype'i  "iee  tended  to 
su.-:tain  "vlxe  avexn;;n"cc-  of  uis  declarstio  ,  nnrt  there  v;ae  nc 
orror   in   tl;c    court   vefi'sinti,  to  (-irc-ct  a   verdict   in  ij-e1- 


lo   suZi^i'T  ^.xi^    40   ^m^--^   y-i-v^    Y;a:3'i.isjiw  wqi^.•^ii;  aXcfd'jj'i'^ 
,ittSi:is.'-,£u  Si.W  o^  4-3oi   x;i£oiI'.¥  bus  ba\,oi.i)Q^b  ssv/  Ou.r'. I 

'io  'xsrwo   3C-.J   -s'-'v  irx-- 1  [-ai'C-B  otrrf^    j\7oIv33ic  &lif:Iu:^"  .-!.;:a-t •:;?'? 
-  satf,  es'.'j-   x>rij3  .^rx-ii  3  ' 'Ji.>Ii.  jror,  i{,'3.yoiiIv    .iii2:"r;:;7. 
;;$OBi£>J'  .b-no-sXia-z   biicf'   anxfi-cct-^.F.-    <<;.«"/  ig  .J'.iiiiXi    Oii'*   ic   ise?. 

jSko'xI  fr.vD':u-ii-   Dxil    ^fu<J    ;oj-9    ,^jboj>^    j-c^   'i,;  -^c--'  -"^^i-   ^^t1 

sdi-   0*    bB3'.tc;-.!    c'ixx    srij   i y.ii-   bn:,.  x^-'^-    '^'^  stxviX'x    .^iie^  r;. 

srij-  lo  v/oii'Uv'.  ©uj-  bri£-  xp.i\.  to   aJioB^J^   oxii-  biix-  -r-f^it?   Ic   Jioai's 
.©s£c    9d+    >j,nx^iu=inoo    ■  '-:. 

saw  3sw.ot>  ailt    ,x»i>Ili  a^vA-    xiJ-^-^^j  •^<^J'  ^0  Biilq: 

,dd'4ar  ^SG   aroJr,   3,n   c}Tt$u:i-ixij.'t   .tH^o  'i'ox.oisr  s  nl ''^jaiJIi.'sS'X   .&axx>t 
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lant' s  lavor. 

it   ie  next   contended  by  appellant  thr^t   th«  court 
erred   in   ^..i  ving  appellee 'p   i?ec  .ind   inetruction.      S^jd    inptruc- 
ticn   ie   ae   inllow9:     "The    court   instructo   tiic   jury   thr.t    if 
you    uelieve  irom  ttic   evidence   lin.er  the   instruction   ?f  the 
Court,    tiiat  plniutiif  has    supteined   damafc,es,    dolcndrnt  com- 
pany ^7ouia  be   liable   ior   ti^e  damaf;es   pugt-'^ined   hy  plaintiff 
^c  Vi'ixch  you    ehould  add  hie   reaeonalole    eolicitor'p   fee." 

'ihe   court   erred    in  tivinf   this    inetruction.    lirnt, 
ior   tile    reason  that  v/ithout   sul-vitting   the   queetior   ^f  the 
liaoiiity   of   appellant  under   the   pleading?   in   the    cage   to 
the   jury,    it   directed   tne   jury   that    if   they    relieved   from 
the    evidence   that   appellee    sustained   damatee   that   then   the 
defendant   v;ouid  "oe   liacle   for   tl'e   damafes.       'econd,    fnid 
instruction  directs?   the   Jury   in  assessinir  arroellee '  <s  clp.m?;  ee, 
to   add   to    tiie   ectiiie  iiis  reac-onable   solicitor' e   fees.      -Jefore 
appellee  v/ould    oe   entitled   to   recover  attorney's   fees 
atiiainst  appellant,   he  aust  prove    vy  a  preponderance   of   the 
evidence   th't  appellant  allowed  dead  cTe.sfi,    dry  ^•'eede,    or 
other  dangerous   or  c?ul;ustii.le  i...aterial   to  accui-ailfite   on  ite 
rife^it-ol-v/a:,-,    nnd  thc.t   the   fire   complained  oi  was    set   out 
on   £iaid  riglit-of-way  and  liy  reaf-'on  triereoi,    spread   to   the 
preiiiises   of   rppellse.      section  1  of  the  act   in  relation  to 
fencing  and  operating  railroads,    bein^   section  62  of  Chap. 
114   01  hurd'  6  *>.3. 

In   the    case   at    Car   it  viae  a  queetion   ol    fnct   for 
the  jury   ae   to  vhether   or  not   the   fire   orif^inated   on  fp    el- 
lants    ritht- of -vroy.      'iorne   of   the   witnesses   teptified   to   the 
effect   th"t   '•'hen    tliev   fir^t   o>>=erve'?    t^*»    fir^t   it  w^.p   not   on 
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evlf'Pnce   the?  court   «h'>'al'3   not  hr-ve    -erem-nt'^rily   in<-trncted 
the   Jury  th-^t    In  rivinr.  d';-;n-eg   thoy   should   alio'/;   to   ap- 
pellee  ••'   rr ^  nn^.'^Me   nttomey   fee. 

It   j  r-    inpipted   hy   r-pnellee   that   ''m.y   error   ^r 
omi-^rion  c'>nt'ine('    in   thfi    in-^trvction   c^tit^T^  ined    of  wis 
cured  "by    -ither   inr'tri-'ctionp   riven   by   the   coi;rt    on  tehalf 
of  ■?-pTjellf!nt .      This    inptrii.ction   c'irc-cted   a   v^.=  r'^ict   ^nd  the 
error  wvs   of    pwch  p.   chnrRCtcr   th-'t    it    covild   nnt  be   cured 
"by   ofaer   instructions,   Kricger  ¥?=.    A. I'.   &.  C,li.';\.Co.PA2  Ill.S 
544;    l.C.ii.?..Co.    V3 .    "^ith,    ".08   111.    608. 

It    if-'  nert   infi'-^ed  'by   T^.-ellnnt   thrt  n^->    ellee   is 
not    entitled    to    recover   in   t'-i  p   c-r^fi    for  fhe   rc'-pon   that  he 
Vf??   av;r.re    of  the   fire  v^.tc'':!  fir^plly   r^prerd   to  hi  f-  -tver^i^e^ 
's-nd.  "burned  hi?  property,    nnd   th -t  bein,cr   fo   b.'v^-.to   oi    einid 
fire,   he   frilled  tc   sp?i<?t    in   fi'-htir);;;   t'le   p?.'^-e,    rind   in  ore- 
ver.tin£    r.   c'ectr'.'.ctlon   of  hir?  'property,    r»nd   that    therefore, 
he   cannot    recover.      Cn  the    other  hand  ao'-ellee    in^i^ted   that 
v/hile  he   did  not  fiyht   p-^id   fire   t'no   re^pon   th?t  }.ie  did  not 
so   ficiht   the    fire   mp  "becauee  he  rr",?  -^hyrical] jf  un-hle   ?-o   to 
do   on  Bccouit   of   rherr:r<.tifr.,    and   other  nliyical   disaoilities", 
V.e   think,    the   quer-tion  a??   to  vhother  or  not  a^i-el]ee  was 
net,ll£;.ert    in   not   firhting    tJ-ie   fire   was   lor   the   Jury  to   de- 
ten.?ine    am?    that,    thflt   cue?tion  war?  properly    puhr^itted    to 
thei.. 

Tor   the    ^rror  in  frivinf   np.-ellec'r    rec^nd   instruc- 
tion,   the   judgment   i?    rwereftd   or.d   the    cau^e    ir    remanded. 

Heverred   nnd  remanded. 
Hot    to  he   reT)orted   in   full  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
laid  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  .said  Court 

at  Siit  Vernon,  this .-./^..A''i^..^. 

A.  D.  1917. 


day  of  April. 
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Opinion  ^of  the  Appellate  Court 

AT  AN  APPELLATE  COURT  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  i;ear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  day  of  March,  in  the  oear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


Ojby  Day/sprij. 


Appellee 


No.  .37 _ 

Octobor  Term,   1916. 


East-..S.t...LQ.uis a S.u.b.ur.]3.arL..._hy... C..o.., 

App  el  1  an t_  _ 


206  I.A.  234 


APPEAL  FROM 


C  i  re  u  i  t 


IZadison 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


..G.E.QE.GI,...A.. CROW 


Term  Ho,    37.  In  the  Appellate   Court  /.^endR  "/o.62 

of   ininoip,    .Vourth    ■■i(?trict, 
Cctobfr   'Vrm,    3.9]  6. 

Chy  Dav'son,        Apr;ellee  ) 


VB.  )    Ar-nc'sl   frrm   '.■irciiit  Court 

) 
-apt   Jt.   Louie  &  Buburljpn      }     J.acipon  C'ountv,    Jllinole. 

) 
Knilwoy  Company,    Apr'e.llant    ) 


^'pinion  by   .;ogge,    J. 

rendered   by   the   'Jirouit  Court   of  ?'pf3iror.   f  ourty   in  rn   -'ction 
on   the   C"3e,    brourht  "by  rppeller   af;"r>.1nf?t   np'-^cllant   to    re- 
cover i'cr  certain   injuries   suK-taired   ^^ry  iiia  v'^i^e   driving 
a  teors  nnd  -ragcn   on   the    ~treetc    of  Coll  inrvil  .1  e,    when    the 
fer.'c  T.rpe    ?trv.nk  by  nne   of  ppppllrnt '  s?   cRrs?.      "he  decHar^ition 
ae   orii.ina"i]y   liJ.ed   contained   tvn   cnuntf.      TVie    f-ccond   count 
chaxtjed  vijful  nc£,li£ence.      The    rvit,   hov/cvtr,    vaxv  diprJlBced 
ae'  to   thiF   count   n,t   the    ccncl\i?ion   of  appellor'n   evidence. 
Tiie    lirpt   count  bcini?   the   covmt   on  ^'hich  s«,^id   cnupe  ■w^;? 
trieo,    ch''.rL,ed   thnt   nppeli.rnt   oppr'^ted   -t    electric    street 
cor   line    rj  ong   Vnnd-olj)^.   ptrect    in  the   city   of  Co}lin?vi3  le, 
and   tiiat  j\px)Cllee,    vliile   in   the   c-rerci ■■■^e   of  die   ere   fo:r  hie 
ovn.  eofcty  t;-- r  driving  vt-^ion    f«oad    ^tre^t,   ?<'pp  ^sy  reofon  of 
the  negligence  pnd   i'n;^roper  c-'ndtJct   •^f  '^ppeiTf.nt   in  the 
operr-.tion   of   one    r>-r  it"  c?>r,    thrMit-'i".  itp    ^crv'^ntp,    s-truci: 
v.'i  th  £;re-»t   force   nnd   violence   '^nd   irjured.      '•.   tri  nl    oy  jury 
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resulted   in  a  verdict   nnd  Jud£;aent   as  alove    f?et   fortl-i. 

3t   i?   inplrtcd  t>y  appellant   f-^r  «   rcve>:renl   ol    the 
Judgment    in   thi?    Rr>u^e    t>\nt   the  ver'?ict    :^f  the  jury   is  n£^- 
alnst   the  ,annife!»t  yfeirrht   of   the   evidence.      ?'^.e   record  die- 
close?   tlv-^t   at   the  plice    on    vrndplia    ptnret   in    the    City   of 
C  nllinevi  lie   -i-^iGrr.    the    injury   occurred,    apneilo.nt  hv. .»  h   sin- 
jrl  e   tr-'cV   1-jd    in   tLe  center   of   pr-id    street,      •'   fevi  d?ye 
previous    to   the    injury   there  hod   been   -    s«nnv'  f^ll,    rnd    the 
city  h.^d   clenned   the-   gutter,    pr'eerln.-   the    ?ir\:>^'  to'vrrd   tVie 
center   nf    the    street,    ind    r<TreV)ant'e   tr^ck,    ^nd   the    ptreet 
car  UoK'T^nny  hnd   swept    the   ^now  fron  it;?   tr.':;ck   tnward  both 
oides   01'   the    street.      The  eviceiice   on   the   ri^-irt   of  appeljee 
tende   to  prove   the  t   the    ?non'  v;-,  r  rid^^-ed   to  a  de-^'th  of    r.otne 
fourteen   inchc?  to   t'.vo   lest   on  e'^Th    fi'lc   of   r.-nellrmt' s 
track,    end    ti\f;t  vehiclro  vere   trivellint-   in  the   center  of 
csid    street,    it  he  inf.:   the   only  -^.l^^ce   in   the    ?tre9t   thot  vfae 
in   suit-»hle   condition  for   travel.      T}ie   evidence   on   the   o;-rt 
;-f   np:-ellee  vrn?   further   to    the   fcffeot    th';  t   on   .T'^nu'-ry   1, 
I'Jlfy,    tJie   dry    in   r;ueption,   he  vras-   driving-   n   tewi    of  young 
Tnulee   ottRChed   to   ?   ■wciro",    In  vhich  '-.•ere   "   -^rrty   of   frieade 
and  relative?  he   y,-si=   c'"'''"iveylng   to  hip  hi^me   for  Nev;  Year'i? 
dinner. 

The    evidence   f\:rt)ier  dlnclorep   thpt   the    injury 
occurred   ehout  9:?0   o'oloc}'  in   the    aomin^':  -^nd   th'^t   the 
rrnthcr  w^f   extremely   forry-      '^i<'-    evidence    of  p-r-ellee    ten- 
ded  to    rAiov-    that    the    fo^;   v.'np    po    den??e   flt    tirricr   that  he  wap 
unn-ole    to   cee    the    ;  treet   car   trrck.      Appellee    testified 
ti:ct  he  va.j   driving,   in  a  itorthci'ly  I'irection  •■long  w.-^id 
street   in  a   slo"   trot  and  th't  he  did  not    -ee    Ai->x)ellant '  e 
car  until  he  rms  v.-ithin   f-^^ie    five   or  ten   feet   -^f   the   s?a-.e; 
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o^J-  to  i.«iso:':)V*»f  «  t^-  r^-^ri-^'itgni  si    .'■ ' 

:    A      ,.;? Beit's   Mi?^    to   is^r.ijo   g>rf*    r- 

3  ♦d' as  lis- {•;<■»   to   obi:^   rfo'^©  ftr    ^fol    rjvrf   OJ   >■■    .— <r    ns-:'.t'?;rol: 
\(  X^'-uw^">  no  tfruiJ'   *o&t'ta  o/f*   oi  f3di^^''\ 


thnt   no   gorif:.  wri??    poimded   cr   otiicr   i?it;no.l  fciven,    nnd 
thnt   icanedirtely  upon   i--iA   cpt  cor-un^,    into   view   e<sid  mulcf? 
w.'-irlecl   to   thu   rit'Jit   to   uscape   sfvid   oar;    th' t   the   err   s--truck 
tiie    front   vneel   oi    ri^-^ellee '  e   wation,    de>,icliehiag    the    ^^anie 
and,  tivrowinji  appelJ.ee   to    the  gx'ound   ??,nd  p^a^"-*   appel3ant'«j 
cnr,    thereVy  csusin^   the   iajuriej*   for  '-vtvich    t:;ie    eiiit   is 
■brout.nt.      The  e-vidence   Xurther  dlpcloser   thrt   nearly  all 
of   tlie   otiier  occuoj.mts   oi    the  v/agovi,    eoiv-e  ten  or   tv-'elve   in 
nu.'a'oer,    were   tjirown  to   the  {^round. 

It    is   np'^ollte '  ?   contention    t.n^.t   ''' y   ri-aeon  of   the 
enow  being  piled   to   e^ch  ride   oi   -^pyiellMnt' o   tr-ick,   he  vme 
iinal>le  to  drive  his   tenn   to   the   rij^ht   of    fnid    trpck,    f^nd 
that    the   only  pl-ce  he   could   conveniently  drive  v?p?   in  or 
ne^.r  the  center  of  tbe    street,    and   tii^.t  while   '?o  driving, 
hie  WRt'ott  "''S   struclc  ty   appellant's  cht.      An-i^il^e  w^s  cor- 
roborated   ijy  his  father- in- lav;  and   his   ui--tVic  i-in-lar«  vLo 
were   accoawanying  him  -nnd    oy   eevtral  otlj.er  v.'itne;- see,    sjorae 
of  rmom  were  with  him  in   the  wagon  at  tiie   tiiae  .-md   s^ome   of 
v.'honi  v/ere   on  the   etxeet  car.      ApveXJee  Y/es  alf;o  corroborated 
by    p?id  v.'itntE'eee   to   the   eifect   that   no  cxong  \riB   sounded   or 
otxier  sit^nal  £iven   of   the  approach  oi    the  ci-r,    and   thnt   the 
fot;  w;  p   eo  denoe   thst   it   V'^.c   iDi.ossible   to   f;ee   but  a   short 
distance.    Appellee '  r  i-ritnepeep  j'Ipo   testififcd  v.ith   x'eferenoe 
to   the  ridges   of  snov;   on   cpch.   side  of   apxjellant's   track  and 
v.ith   reference    to   the    epeed   at  v,-;  ich   ■n.prellee   wap   driving. 
•^11   of   appellee*!?  v/itnesec?   testified    to    the    cifect   th' t  he 
■v/'^f?  driving   in   "   (?lovr'  trot,    cr  pp   sone   of   tre-i  desif-.nated   it, 
at  B    "little   dog   trot".      Cn  the    other  hand   t.ie   evidence 
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.fefi^  ,jH®y^^  i.i)Ai.sj.48  zQiUo  tQ  hoitetitcff  e«*r  sfiC'JI  ©«  d-srii 
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.?':if>ifa   fi  d'ye?   S9y.   o^  sldisBO.rci   gnvv  :^i  iMiii   »'Dnsb  o«   an'W  aol 

t  Josllo  LMiJ-  e*   biii,'ii:&ts>i  sasaisntiw  ■B'^salXsr 


olfered   on   t}ie  -pprt   of  appellant   tendc   to  prove   tar-.t   the 
^onc  wpe    pnunded   Xrequently,    but   not   continunua   m\d   th^t 
the  'aotomnn  h.>'<\   fi>iv<t   ""ff   the   pov/er  /and   w.as  r-llov/inB  iii» 
cnr   to   ca^pt    "t   the   tine   the    Injury   occvrrred.      The   record, 
howevci  ,    cjf?olo?cE    that   r;ppe3.1r;iit '  s  car    voved  i'rom  ten  to 
thirty   xeet    before   it   v.'ae    ptonpcd   After  I'l^vini;:   struck   n.-r>- 
pellee'p  wsf.on.      Tr-c   tectiraony  of  apj'ellaji'it' s  v.-itneeees 
furtiier  tend?    to  prove   thst  vhile   the   snow  h-'d   been  rid^^ed 
to  e;  ch  side   of  itr   tr^cic   thr„t   f   lr>r4i:e   n?rt   oi    tne   enov;  had 
a-tltcci   and   th-.it  the    rirl;.e    v,-.:  j?   only  c.   fov.'  inches  wide   and 
ir'-m   thrte   to   five   or   nir  incfcep  deep   and  thrt   there  vi'^e 
notliint'    "•^'■■'  i^inaer  rp~.ellee   frcin  driving  to   tht    rif-ht  of  ap- 
peli':nt'e-   trtick. 

Tiic  eviaence  further  cipclovrsEi   thrt    V.ie   street  -w^s 
psvtd   and  that    the   disitance   fr'".n  curt    to  curt    w/ae   i';A   feet 
?  inchee,    an<i  that   ap'-cllr;nt '  f   trr-ci:  vf.?.e   in    the  center  of  the 
street.      A'r.e  '-lotorman  for  r.ppellant   testified   that  appellee 
v;pp  driving:    ?m:ie  ten  rr^ilei?  -^er  hour  :rn6.   thp  t  he  wae  driving 
fns-ter  than  appellant's  cnr  v/as   runnijiic.      1:0   one,    hov/ever, 
corroborates  the   -.lotormr-n  with   reference   to   the    p-need  of 
np -el  lee '8   tesn.      'i'ne  -"otoitsf^n   further   toftified   that   the 
iof  v/r-.e   po  dense   th  t  iie  could  only    ree   a   c?h'rt  distance 
in   iront   oi   hiu,    and    that  he   did  not    i;ee    appellee' i?   team 
until    he   jot   vat:. in   aoout   20   or  25   feet   of    the    s-ejiie. 

It   ie  appellant's   contention   that  appellee  wae  not 
iu  tlie  excrcire   of  due   care   for  hie   ovm   e-^fety  and   thnt 
appellant  v/as   oper-'ting  itt^  cnr  v;itnout  net,3  ijience   on   ito 
part.      Tiio  eviC.ence   ic-   eiif:  rply   conflicting  wi  fn   reference 
to  viiether   there  v-'-s  a   rid^.e   of    enovi  on  e-ch   eide   of  ap  lel- 
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Innt.'s   tx*"ck   oj?   the   oharnctcr  th  't   rendfered   that  p' rt 
ol   the    street   i  ill  it   to    drive   on  j;nd  at«   to    tiie    f?peed 
Hjpc-lJee   v,?.f:   drivir.,    nnO   s-..t   to  whether   or  not    any  i^onfe  wp.s 
Bounueci   or   otacr  eifci.al  t-i'ven  by  appelJ.ant   of  the  approach 
of  itr   c'iT,      The  evidence  beint.   cruil lictint  it  v/r.s  a  ques- 
tion oi   fact   for   the  jury   ae   to  v/iiKtlier  or  not   appellet   wae 
in   tiie  erercise   of  due   crfc   lor  his   o'wn   oafety  X'^io^  to   -md 
at   tlie   tiiue   of   the  iiijui'y  one    a?   to  wViether   or  not   rippeilant 
Vffs  t;uilty  oi    ne£;3igen(e   in   the  oper- tion  ol    it-?   said   oar 
at   the   tiiac   of   the    injury ,    and   a?   to  yrhether   tj.e  neglifeence 
on  the  port    cf   apTiellant,    if   it   w;%s   neg  llifortt,    v,'.«.8    the  p:rox- 
lEHte   cause   of  aopollee'e    injury,      ^e   nre   unn'blc    to    any   that 
the   finding   of  the  jury  in  t-iie  c'ae   is  nrrsinr^t   the  T.enife»t 
velght   of   ti:c-   evicc-r.ce  una  v/e  >,oula,    tJiereforo,    not  be  jus- 
tified  in  reversiintt  the  judfjafcr.t   on  that  accavmt.      ^l-.iiacrs 
V.   C.C.C.   L  Gt.J.iiy.   (o.    1d8   i.'il .  Apn.btjV;    "eurticot   v.    jjonk 
Lroc.   toal  o.  Ooke  i^o.    Ii.;t5   113.  .Arjj.  t4si ;    wjaicaf,©  City  i.y.Oo. 
\.   icClain,    £11   J 11,    569. 

it   i£?   ner.t   contended   uy  ap-.e3  3ant  that   the   court 
erred   in  r;eni":ittint,   toetiracn>    to   ce   oilered   by   api-ellee-   to 
the    effect   that   no   li^ht  v/ar    on  appel^pnt'o   err,    ior   the 
ref<?on   thi^i-t    tlit:   lailuie   to  hr  \e   a   lic-i^t   on    eaiu    car  wat-   not 
chart,ed  in  the  declaration,      '."bjectirin  y^ris  made    to   the   tes- 
timony Y/hen   oiiered   :.nd    tht   trir-1   cou'it    etated   m  overruling 
the    objection,    that   the   evidence    vould    be   proper  ae    tending 
to    show  whether   or  not    pppellee  v;»e    in    the   e;-erci?e    of   due 
care    for  his   c-^i   Sf.fety   '^t    the    Lin-e    cf    the    injury,    and   an 
inrtructicn  \.    c   ,iiven   by   the   CGi'rt   limitin/;    x,he   evidence   to 
that   ',;oint  alone,      -o  limited  v;e   do  not' think   the  court   erred 
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ioci  «^#  ■sao  iu^  ao  jJ^tjl-i.  «  »T,?Mi  ,o;f-  axulia't  tnH  ^x^ij-  no'-snai 
■^nilu-tiiiVQ  ai   b^S^^m  -iitijoiat  rlB-tti  mU  sax^  ijjjiati-o  O-Hiim 

iDE«  btm  tXisj^ni  «tds   to  »mtj   ©rii  *jo  X'^&'i^'s   two  siii  to't   stibo 


in   itr   riilintf   theicon. 

It   i?   next   C'WtenrJed   liy   •>tiv>el] -'rt   XY^pA    the   court 
errefi   in    reiuning    to   nivnt   "    yer'-ict   nt   t^e   rlope    '>f   ap- 
pellee'«  evit^ence   A-.d   n; -^in  "t   the    olo''<?    of   ?'.ll    of   the 
evidence,      /Oit^  inntruotion   to   tlu^t   effect   'onvinp  "been  ten- 
dered  by   r,-;-'«llant .      '.vyi^.t  ■"••©  hr>ve   alre.'>'?y   '^"id   'vith  refer- 
ence  to   tlic    ct'^ar'-jctor   of   the   tCfrtlrTiony   .In   this?  cc.(?e   flis- 
cloces   tii.-it   t}iere  wap  evidence   in   the   record   olfered   by- 
appellee  l&.irly   tencing   to   -rove  liie   oeclar-tion.      Tiieve 
•V'ni:,    thurelorfe,    no    error   in   refueir.c.   to   rirect   r   verdict 
ior  op: ellont. 

It    ie   next  contenoed  ty   '^p'^elJ'^nt   tltPt   the   court 
erred   in  refvping   to  ^.ive   the  8th  ?.nd   ';  th   in'^'tructions   of- 
iered   l;y   it,    nnd   T;hich    v.ere    :):efuFed    "by   the    court.      Di:j:tee.n 
iiiiTtructloniu   vrere  eiven  on  behalf  of  t^T^r.ellant,    md  an 
exaar.ination  of   thepe   in^-tructionp   disclo^et?  th'-t   the  .jury 
v.'erc   fiilly   inFtn'Oted    on  cvfry   lofitin'-te  --hnpe   of  r-n;-)e3 1  fnt' p 
dpe,    m\d    thftt   it?   thrjory   of    the   r«?e  v.-^  ?    fi-llj''  presented 
to   the  jury,      -'nd   ^n    exncunntion   of   these    instruction p  v.-ill 
furt)'i<?r  dieclo?e    that   the  ra-tterp    pct   fort?a   ir.    tht:  ?e   rcfviped 
instrticti'^n?   po  f.-^r  rs  nroper  vero   covored   by  other   ins-trv.c- 
tiorio  fciven.      The  court,    did  not    err  in  rvfupinf;   the  tith  and 
ytn.   iasjtructi  our   tt*ndercc'.  by  c.nppllfint . 

Uo   nontention   1^  ri-^'ie  hy   r.-priej  In.nt   th^t   tl.^e   verdict 
is   e;:ceB?iiv€,    ".nd   there    oei^if-,   no    -evsroihle   prror   in   the   rec- 
ord  the   judf^ent   of   the    tri'd    court  •'vill  he   .'>i'firmed. 

Jud  fTO  ent    n.f  f  i  rriC  d , 
JTot   to  be  reported   in   fnll. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  Di.strict  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi)  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mv  hand  and  al fixed  the  seal  of  said  Court 

at  jiU.  Vernon,  this --^- ,r<L  J-:^^: .-^ dav  of  April. 

A.  D.  1917. 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sevgmeen,  the  same 
being  the  27th  dag  of  March,  in  the  vear  of  our  Lord,  one  thousand  nine  hundred  aj^  seventeen. 

Present: 

Hon.  Jahfes  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOffNSON,  Clerk. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  Apri,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  hgid  Court,  at  Mt.  Vernon,  Illinois,  an  OlpNION  in  the  words  and  figures 
following: 


vs. 
No.  ...40 
()ctt»bcr  Term,   I  9  I  ($ 


A. Yi.. G..i.t.s.Qn..»... 


Appellee 


06I.A.  236 


COURT 


...MXtG.gh.am COUNTY 


TRIAL  JUDGE 


HON. 


..Y,i:.. B.. mi.GHT.. 


Term  ^.o,   40  in  the  Avipollate  Court  /.gendn  '  o.5 

of  lllir»oi»,   J  our  ill  Lifjtrict. 
Octo"ber  Term,   A.   ]:.   1916, 


Ccntrp.l  .'■■undlng  Con-prsny,  ) 

) 
App  ell  fill  t. 


! 


Apr?enl   trom  Cl.rnult  Court  ol 
) 
A.  r,   Uibffion,  )      -.fflnfjhara  County,    llHnoif'. 

Appellee.  ) 


Opinion  "by  I-Ofe£s,   J. 

Cn  an  nppenl   I'tq'a  a  Justice   ol  the  1  crrce  a  trial   ir  f 
had  in  the  Circuit  Court   of  ::Jtfinghtm  County  vjithout  n 
jui-,y  rcr:^tine   in  n   :i  inding   and   jud^c-nt   in   favrr  oi  ap- 
pellee* on  e.  clain  of   srvt   off  for  t^,^^<^  an6   ooTts?.   .'■'.Rel- 
iant prosecute!?   tiiis  Si-^peri-l   for  a  reverenl   of   onjd  Jucfc:ment, 

The  record  rlirclose^   th-'vt   on  Oct,    4,    191-7,    sppellee 
and  the  Americnn    -r^^tenpion  ^rjivt-rsity  nnd   the  Centrfl   .und- 
ing  to.   entered  into   the  follo^-ing  contrrct: 

"1   herety   order  and  sf;ree   to  jieoept,    CFirri.'?£e  prf- 
pnid,   your  criiaplete  University  i  xtenfion  .^.av,   Cource   ar 
hereinafter  outlined, 

it   is  under?tood  that  the  courte-ehr.ll    ccneist  of- 

(a)   loo  printed  le^fOiie,    w  iti..  qui?.7.err,    on  the 

principle?  of   tliC   lixxi, (c)    b'    printed   lc?ponp,    v.ith 

quizzere,    on   the  aajective   Itvw,   plandint   and  prr-ctico, 
with   special  reference   to   the  co>p  or   statutes  of  nny 

etatc  1  Einy  ch>">oge  -  -    ., (e;    Jup.^elfflentary  I  ecturee 

•i.nd   side   li^hte    (d)      uhject  exaj:  in^  tion?   on   the 
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.ii&^.09  briB  ^C),S^  "Kit  llto  i^'i  to  K'lr^JCo  ©  no  «(»9lX»q 

'/?•■■-■     :^;    ,'I<,^I    ,^    ,~o'>  no   tad)   eesoXoaib   ftioos'?  fj-'fi* 

i.'-'iJ'niSO  «!:■{„!■   bff}^   -^^.fcw'!- -y/ iff';!  ctoi^no*.": '.  jifioii^f*   »rf#   ?>np 
J<Jsn.trfoo  ;>iJviv.-o f Xol   srf?    otnl    /jsio  ' 

axi*  no    «^T4ssJt;;i"!  iUi  •■/   ^laowoi  h'.)ii: 
•  iv/    jcnoisnfjl   ft«.tnitcf  OS    (c{) ,  ,w«I   sm*    xo  «oi 

'  »)     .....,.*     -    »    9900/it>    Y 


rork  covorod    (e)   Unlimited  con^v.lt'it Jan   lor   the 

lull   t^AO  yeurc (i)   A  ^^^uarpntc-fr;  of  complete  prepcry- 

tion   In  lav.'   sufiicicnt   to  paes   the  le^Pl   exnaiinatioiiB   to 
practice  lief  ore  the  bar  of   t>ie    ?tf!te   cnoc<jn,    (t.)  half 
yearly   exaudnatlona,    (h)   -'ipH  ona 

In  uonsidoration  of  your  acceptouc©   of   thig  ap>i31- 
cation,    and  of  .VI. OC,    by  c'«ch  to   tiie   ota«;r  in  hand  paid, 
the   receipt  of  which  is  hereby  scjuiox/ladgoC ,    1  nc.xcG  to 
pay  to  Ccutrr.l  :.unding  ^o.,    itr   »ucce?i'orf,'.  r>r  ocifctiB, 
at  Chlcat'o,    111,,    the   ?'UCi  of  .^ '/&."■'■,   payable  nt?   followi?: 
.:5.C0  herewith  nnd  the  bnlr*nce   "t  the   r-'tf?   of  ^ib^nr  per 
month, Tl'.ot  till'!  contr-^ct  if  not    p-ubjetct   to   re- 
vocation,  nor  to  any   c':nditions  not  exprfeeced  hereon  in 
viriting.   or  rrint;    th-st  iny  failure  for  SO  days   to  I'uJiill 
itf   tcirne   shall,    nt   the   option  nf  the    pnid  Central  l:und- 
int.  "-0.,    itc   succeesnre   or  ap;?if,nE,    cauee   the  entire  unpr^id 
balauice    to  becoiiiC  due   and  payable   en  deciand. . . , .  ..jitjned, 
A,  K,  uibson." 

The  follovi'ing,   stipulation  of  facts  v/pp  entered   into 
on  the   trial: 

"ijtp  teriieut   of  facts   in  ti^Ks   above   entitled  cause 
hereby  agreed  to   oy   the  pnrtiee  herein,    thr.t   the  contrnct 
and  note   included  thcif.'in   Dubniitted  hersun  v/r-c   pinned  by 
the  parties  herein  accordiiog   tc   the   terj?.e   vet   nut  in   the 
agreersent,    thnt   the    ?nid   A.   V,    ::il'i;'nn  chopc   the    I't.nte   of 
llllnoiff  "IT-   the     'tate   in  v^hich  he  depired    to  pnue  the  lognl 
exmnination  to  pr=\ctice   law;    that   the   said  A.l.Glbpon  raid 
on  the   »aid  contract   tlte   giua  of  live   noll'-rs,    and   t}'x  plain- 
tiff  eMp-ped    to  tlie    naid  AJUCibsjon  pr rt   of   the  rrinted 
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leesono  with  a   qulzzcr  and   th-. t   Die   ,)irdntixi    ncceptecl   the 
contract   or  order  und  the  defendr^Jit   rofupcd  to  nccent   the 
leesonp  and   quizsere  thnt  h^-^   been    shipped   to  Jilfn,    rnd 
no.tiiied  the  rl^intllf." 

Tbff   CTtrnct   ntove    relcrred   to    i-np    the   only  rvif'ence 
offered  l<y  appellant   rr.d  the   only   evidcncG    oifered   by   •»">- 
pellce  coneioted  of  the   rvleo  fcOTrernint;,    the  y^-.^rnipoion  to 
the  b.'fr  of  tMe   etate   n?   they  obtained  at   the  dr.te  of  the 
forefccing.  contrnct. 

-here   were  no  pro^^iopitione   o.^   l.nvs-  tendered  by 
either  party,    and    there    -.vere  no  ohjt^ctione  K^de   to   the 
evidence   offered  hy   dithf-r  r'';rty,    ro   the   rde  question  to 
"be  detwrciined  on  thip  appeal   if?  >?t\ether  thtf   finding:   and 
jvidgment  of  tixe   tri.il  court  ¥<.-<e  nfjainet  the  iinnifep^t  v?eit\ht 
of  the  evidence,      wre-m  v.  hourigf.n,    156   111,301;   nobbe 
V.    ^ertupon'e  ^et,   l':o  ill,    ?52. 

/.."  v/e  view   t>^;e   record  in   this  caee   npnellant  wholly 
failed  to  jaake   out  a  cnpe   afc;aintt  an-iellec   lor  a  recovery 
on  the  note   and   contr  ot   offered   in   evidence.      It  y;--?  i-.ot 
PtiTvul'-'ted  in   the  contrnct,    nor  iv  it   otlu-r.^i-'e   phcrn  by 
tiie  evidence,   why  appellee   refused  to  ncce--:t   the  -irinted 
Icesone   or  quiazore,    neither   i?   it  stipulrted,    r.or  is   it 
proven  by   evidence   t)int   tappell'-»nt  v.-'-is    ready,    !?.b3  e   and   v;il- 
linfe   to  cive   nppellee   the    inr trv:ction8  v-i'ovided  for  in 
the   contr'^ct.      lor  avt^iit  th«t  apytnrs   in   thie   record,    ap- 
pellee nay  h;.ve  hrd  t,or>d   rensone   for  vef using    to  acoei->t 
the  leeacnp  .-.nd   quizzcie.      Appellant    i?    seeking    to  recover 
tne   fvill   .-y-ucurit   of   the   c  Mieiderption   to  he   nsxid   by  appellee 
ur.r'cr  t!"G   contract,     'l.e  law  iv   ih-it  Ijefore   appeljRnt  i^-ould 
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be  entitled   to    recover  on   asnid   t;ontr   ct  it  r-;urt  prove 
"by  a  preponO«r  nee   ol   the    evidertce   its  acility   ond   readi- 
neee    to  perloro  the   oair.e   on  it»  p:.rt,      ;.oeblinf; 'e   '..u^nn' 
Co.    v»    Lock   -.tltch  itn'-e   Co.,    15;.   :ill.66'',      it   v/ovlo. 
tiiP.t  ai'tci'    tiie    rciueal   of   r>prellee    to    accer/t   the   tlrst 
inetallEient   of   ILu   letbonB   and   qui.'^.^erf*,    wnvellant  Rn,d« 
no  lurt/ier  oiiar   or  tender  of  perl  orr'-ance   on  ite    •'^rt, 
nor  do*S8   it    !j;.ct/  \j/  the  record   that   it  y/-p  rl;ig,    T?iilin£ 
and  ready   to  perlom. 

Ahere   one  ptirty  to  n.  contx*- ct  eiver  nrtice  bei'.'i^ 
the   tiiae   of   perlonaance   arrives   trit  he   c'oet?   not   intend 
to  perfcrsi,    the  other  prrty  nay  trert   puch  notice  »p  a 
bre' oh  and    urir;^  hie  nation,    or  he  Muy  decline    to    -'ccept 
such  notice   as  a  breach,    and  nsay   insist   tv-^t   t'ne   contract 
shall    c^ntlaue   in  force  up   to   the   ti^.t    fixed   for  it?   linfil 
perlorixiance,   holding,  the  pnrty   refusing   to  perfci«j  re- 
ffponeible   for   tive   con?equencee   of    ?uch  refusj^l,    -..oebiini..*  p 
•--ons'    Go.    V.   J  ock  -itich  ience  (-o.    Jupr'?..    K;^diph  t^t  nl  v. 
Youni   et  si,    ICti   111,   17(  . 

Appellant  would  not   be  entitled   to  recover   on   the 
contract  and  note   eued  on,    on  the   theory   rhr.t   it  h    d  ;;^er- 
foimed   its  part   oi    lix-.   co:->trrct,    ar   it  ra--de   no    furtlier 
effort   to  perfonri  niter   rKceivinfe    caid  notice  and  oifered 
no  evidence   in  prc>of  of   its  ability  to  perform  the   earae. 
'i'his  would   be  nece£?8ary  under  thernithorities  Abov«   cited 
before   it  vrnuld   be  entitled  to    recover. 

V-e  fire,    therefore,    of   the  orjinion  th-  t  the   court  did 

not  err   in  i  tc   findings   and  judgment,    and   caid  judct!ient 

will    tiierefore  be   •  ff irned. 

Judgment  affirmed. 

Hot   to   be  re-^.orted    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mo  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  aj fixed  the  seal  of  said  Court 

at  Jilt.  Vernon,  this ,-^C_^^->Z<^V^ dau  of  April. 

A.  D.  1917.  j^  y  J         /) 
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Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdap 
in  (he  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dav  of  March,  in  the  uear  of  our  Lord,  one  thousand  nine  hundred  and  seoenteen. 

Prtsent: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs.  Justice. 

Hon.  Harrp  Higbee,  Justice. 
CHARLES  C.  JOHNSON.  Clerk.  THOMAS  E.  PASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dav  of  April.  A.  D.  1917.  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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.Sarah A, .Cheatham.^. 
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Apjoellee 


vs. 

ISo.  .46 

October  Term,   I  9  I  6. 
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EBBORTO 
APPEAL  FROM 


Last   St..   .L..p.uis  R.a..i..lyj;.a.y  Co. ,, 
_       Appe  11  an  t 


Circuit 


COURT 


..a.t..._._Cla.i..r... 


COUNTY 


TRIAL  JUDGE 


HON. 


..!.. K,.....YA1.IPE.YEKTER 


r,.,    .! 


Teim  t.o.   >15  In  the  Appellnte  Court  Arenda    'o.3e 

of  lillinclr,    "/ourtl-.  I/if  t-ict. 
Octo'ber  t'ei^i;,    A.   JJ.    3  916. 


bnrnh  A,   cneathain,      Appellee  ) 

vs.  )    Appual    froxa  Circuit  Court 

x.a5t  ot,   .i.ouie  J\fiilwey  )      f?t, Clair  Co\mt;y,    niinoli?. 

C  oiopany ,  Ayipe 3  "i  a« t  ) 


C'pinion  "by  hoi^t^e,    J. 

Appellee  recovered  r  verdict   andjudgrient  for  flBOC, 
in  su\  action  on  the  c??e  ecninpt  ap^'ellnnt   in   the  Circuit 
Court   of   Ct,    Clair  Coi'.nty,      The   declsri^tinn  conpisted    ^f   one 
count,    in  vflTiich   it  tj-^f  charged   th^t  nnir-ejir^r.t  ^""f'  oner'^'ting 
an   electric    fjtreet   r?iilroad  v.ithin    tlie   cit^/    cf     -r-et   I't.Toiiie, 
and   that   v/hile   fipnellee  viar}   erercieing   due   crre   and   caution 
ior   her   orm   safety,    v-'S   atteaptinc;    to   bo  r^rd    paid   c"r   and 
v;hile   she  vrap  ur-on  the  lovfer   stCTj   thereof,   apr;el3o.nt  through 
it£>   strvarite    in  Chart'e    oi    paid   err  nej~ll£;:ently   rnt!   c-releec- 
ly    started    said   car    EUddenly  saxd    vi  th  a   jerk,    viieieliy  plain- 
tiii    we   throTvn    irom   seid   csr  upon   the  payment    of   the    street, 
theifeby    C'ruieing  her    phouldere,    ar/un,    liEce   ^xnd  head.    It    ip 
bIco    cileged   in   i  ::id  declnrntion   Vmt    the   drWi  of  nprellee'e 
esr  wfl?   injured,    tiiereby   afiecting     bf.r  iiRarinit,    nnd  also 
til   t  her   back   and    ppine   wore    injured,    therehy   af^ectinc    and 
injuring  her  nervous   syetem.      A  pie"   of   the  fenere.!   it  rue 
vap   filed   f?nd   trial   wn?  had    repultir^    in  a   verdict   nnc'   jud^- 
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mtmt   ne   abo-»f   set   forth. 

'ht  princip-il  /-round  relied   on  by   •ri   ollmit   lor  «. 
rt\crpnl   of   the  Judrnont   in   thip   cmec   ii?  that   tl-ie    verdict 
of   tJte    jury   is   sfnin«?t   the  nmnif'  sit  yei(i;ht   cf    the   evidence. 
'xhe   rocord   dirclopee   that   the    c^t  in  quertion  rrs  proceeding 
northrnrd   on  t  ol  'inpville  Avenue,    pl.ortly   ri'ttr   the   noon  houy 
Bnd  hpd   stopped    for  pp.pr-engerp   on   the    Poutl-j    ride   of  JiBPOuri 
Avenue,    -m   Ini  erpectinf;    r-treet,    nnd  hr6    then  cro»»(?cd   t-r-id 
etrfefet   intersection  nnd    rtopned   w^nin  on   the;  north   pide 
Uifci«of.      It  yir.B   at    tJip  ->oint   ttipt  nppellef.,    r/ile    ntteap- 
tint.    to  ho*!rd    said    cnr   received  her   injury.       -he   evlr'ence 
on   tne  part   of   D.-jjpellnnt   tends-    to    c^uov,'  thmt    -iltcr   the   car 
had  iaade   itr    otop   on  the    couth  r-ide   of  i-issruri   Avenue,    the 
conductor   bfcgan  collecting   fares  at   the  tq^-x    cr.6    of   the   cnr, 
but  rerac  ined  in  a  j'OS'itlcn  v/here  he  had  f.   vicv.-  of   the  rear 
platiorm  nnd   f-teps   of   the   cp-r;    thr..t   one    or  -  ere  sen  bo-rded 
the   car  nt   the   north    eide    nf   the   crorsing   p..nd.   that   the   con- 
ductor not    obr(:rvin£   any-.nc   elf.e    in    rif^ht,    jrove   tT;o  belle 
ae  a  eit^nal  for   the   c'-.r  to    start;    thnt   juit   ar^   the   c^r   ptrt.rtecj 
fippellee   csme  up   from  the   rerir  of  the   car  ?>nd   tT-?k  hold  of 
the   rer-r  handle  br^.r  prep-^ratory  to   i.rttine  ^n    the   ptepe; 
tliat   ae    f'O'^Yi    -:B   the   o  "inductor    snw  porellee   take  h'>lri    of 
?Bid  har'.dle  bT  he  gave    the   8i£.;nril    for  the   car   to    etop  and 
that   it    stopped  witliin  a   di-.-tfvnce   of   fron   ei:^   to   fifteen  feet. 

The  evidence   on   the  part   of   rp'-'ellant   further  tendo 
to    shot?  th^it   the   c  r   started  \.ith  •^    ■'low  e?r!?y  rotion  '^nd 
Y/iti^jut   'liiy   jeri.:,    end   t^'t    it  wae   equipped    ,.ith   e    special 
devixjo  v/hicdi  cade    it   impoerible    to    ftart   the    c   r   in  B.ny 
otiier  manner.      on   tne   other  hand,    ap;:elleo    tectiiied;    "I 
was?  i;Din£^   north   on   the    defendant 'e   Stock   Yrrd  p   cnr   on  Collinp- 
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vi3Je   f.ycxxue.      1    ^  ot    on   the   ar  nt   tlie   r.orthoaot   coruer   ol 
tol  ".inyvili!..    iind   i.isi-'ouri   Avenvifei-,    a   Te{r\'lr,.r   ct,opplri<i  plnce 
to  £:0|,t):e3    rtpcjc  yrds.      As   1    ^vent    ^o   ee"!-   on   the    c-^r  i   had 
my  pockfcfb'jok  on  r:\y  rit,.ht   am  laid   tv.'o   nicktie  in   tMi»  hand. 
1   t,ot  ahold  with  ry  liande   and   landed  uy   ri^iit  aoot   on   the 
iottoia   etep    oi    the   err   -ind   vvtr.t   to    raise    tiit.    othtfi-   loot    to 
the  pl.':tlorr,i.      Juj;t   ?»£•   -■   t'Ot   it   oil'   the  ground   the   car   started 
v.'ith   Bucii  a  jerk   th-'t   it   tiixevi  iriy  leit   loot   to   the   ground, 
Hnd  pulled  lae   off   the   other   loct    po   quicK   iL   '.roke   tuy  ri^^lit 
hrji(.V   looet>,      1   I.fcld    with     y    left  iimid   ©.$■    tii_ht    ;.p   1    could. 
i»hen   1    tot  luy   foot   dcvii    it   lirokc  r.:y  hole   and   i   iell   on   the 
paveiAent,"      V-elter  litwton  f.  v/itntf.p   on   behrJf   of  appellee 
testified    "that  he  v-p  nc:f>..r  tne  corner   of  Coliineville  and 
kierouri   /-venuer   vhen   appellee   ■^r:B  hurt;    thr-.t    ehe  v.ent   to 
ftep   and  ap    s>ifc   did   the    err   pt-srted   --whethLr  iu;r   foot   'nit   the 
etep   cr  iiot   1    couldn't    tell."      ^'illiJiai  i'/urnctt,    atnothcr  wit- 
ness  on   the   pnrt   of   appellee    testified,    "1    sav-r  her  nave   her 
hand    on  the  li».nci3«   of    the   car  and   the   c-;r  wo  ;.iOving   plovly— 
then   shii  fala--i   don't  Icrirn?.  7/hether  uho  vias   on  tiie   step   or 
not.     1   Icnow   ehe   fell.    ^-Or^e   Jufjt  kind    of   squatted  dov/n.'' 

'.(hile    t}-.c    e-videi  oe    is   conf  lie  tint:   ;:aic    '^iiile    a   eoae- 
T/hp.t  greater  nuinucr   of  rdtn^  •-rpes  testified   on   jcLp-lf   of  ap- 
pellant  tiv-n   on  'hch.'^Jf   03'   "".p    el]ee,    "t    the    r-rre    tiie,    we    nre 
not   j.^le    to   v'p.y   tfU't    tl^e  jury  were   SiOt  v,'T.rr£u'itod   in   return- 
ing, a   vt-rjict   in   f  r  vor   of   appeijfc.      'ihe   I'lcte   nnd    oircuai- 
et.-.nces'    purrounding  tiie   c   ea ,    ve   tl:iiiil;,    tend   r-  ther   to  cor- 
roli->rpte   the   theory    :f   -pr-f-llee   :..?.    ,0  hov  c^ht   received  her 
injury  Vstrn   the   fi'icry  "dvnced    i.y  rppellant.      It   is  admitted 
"by  ."p->el]ant' s  conductor  th-t  he   left   the  il-tff>nn  ?\nd  en- 
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terf-d    the    err  an<3    be^un   to    colli  ct   fnre??    ..hile   the   c"»r 
vrv  croprint,  '/.isoouri   -"\enuc;    tr^^.t   the   cvr   ptofiped  ot   the 
north   pide   of  ■risiouri  Aveaue   dnd   thnt  ctitnin  prppengere 
entered   the   c-.r  nt   thf.t   rmint   vhxle   uc  v^'.>■   inside    the    cr 
colJectint  f'?rec,    a:id    th't   wit}vOut  t,oint:   to    the  plat-lorta  he 
grve  the    si^-nnl   vhile   jnt;icle   the   c-"r  'lor   the   c«r   to   ^tart. 
The  evidence   tende    to   ehcw  th  t    f':!i:eone--prouahly  n.  pap- 
eenger— had   sxatcd     'ail    rit^ht"   &ad   that  upon  this?   em^ounce- 
E^ent   being  lande   atjpe !  Jant '  i>   c  uiuct:r  ii,-xve   t.ie    signal 
iT-tartinfi    tht;    err.      It   Nv.if?   at    tliia    t,i;flie   •ii'irt    vpoeliee   at- 
toapted   to  hoard    eaid  cur  .-uid   rc-ceived  ^lor  injury.      Xhe 
conductor  ior   nppellant  lurtlir-r   teytiiicd   oxi   crogsj?   fcxamin-^-. 
tion   tli^t  it   Mc.p  liie  cuty  to  hi    on  tht;   rear  platiorra  of   the 
C'r  when  it    r-tr]?peu   to  rt.ceivt,'  pp. £.'een(i,erg.      Under   the   evi- 
dence  we  are,    tlierefore,    not   a'clc   to    pay   thrt   the  vtrdict   i» 
a4,ainat   itr^  ;r.aniiei?t  v.ei^x:t   or   ^.hrt   the   irijuiy   did  /.ot   oc- 
cur thrtxi^h  the  nfct.li^ence   of  appellant   ■..nd   itf.«   perv-'-'nte 
a  •?   c ont  ended   by  ap   el xe  fc  . 

Vhere   the  evidence   is  co;.llicting   tlie  verdict  rill 
not  "be  disturbed  unle?^  ^via.nlfestly   :ii: 'iust  the  './eight   of   the 
evidence,  ./.dd^^nr   vs.     "uver,    8'   Hi.    402;    ,;.eid!?chlaf,   v.      own 
ol    Aiitioch   iCO   jI  J  .Ap-^.'^91. 

It    Jr  no't  c.-^nt ended  hy  ep oellrait   thf.t   the   verdict 
is  er-cee^ive.      -'he  ariderce  dit^cloeee   that  sjjvellee  "Wfis  ;»bout 
45  yeurs   oi    fj+^c   ?.  t   tiic-   tUne   cf   the   injury;    that    phe  y;as   a 
larfie   flooiiy  v/oiiirai,    v-vl^shixit    coicetiiizio  like   r.5v,  poundt; 
titfit  vAiile  prior   to    tV  .  e   injury   -..'he  had   eullfti'-d   with 
stomach  trouble   r.nd  h.-.d   hncJ    :?-  rupture    ol   tne   v.allg   ci    the 
ahdomen    die   mtv/ithBtr-ndint  hcd   hetn  :."ule    to   cinduct  a 
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lunch  counter   at   one   of   apptO.]  ?ijnt '  e    pt   tlciip.      v'incc   tViie 
injury  upoellee  l)"f  never  wr-'lked,    hue  had   to    5it   in  a  chrir 
?nd  iio.e   oeen  unable   ^o  do   any  work    (..-xceit    ruch  v-ork  »'•   phe 
c  0  a  i  d  d  0   vit  i  1  f    t.d  1 1  i  nif, . 

-Le    evidence   further  diiTciope-e   that   upon   receiving 
her  injury    ahe  v/r^s   re'.-.oved    to    t;..e  .Uoepitf?!   in  an  ajaoulance 
v.'here   nhe   remained    pjme    lour    or  live   '.veeks   and  v;ap    t.uen 
lerioved   to   aer  home   v/hcre    sLe  ii^a*    ceen  una^ia   to  walk  or  do 
DTiy  Vior>:,    exce^/t   '.:s   r.ijovG    f.<tfited, 

The    evidence  ^-Iso  dit.<oloFe3  that   .r.i'tor   swid   injury 
■'ppellee  h--'d   several  trcvere  ru>.turo.=  of  the   p1.>dorainf  1  v/ali. 
Tlie   evidence,   ho-v;eve:r,    ir-  uncertJiin    -r-   t".  V7hetlier   those 
rapture?   eriptcd   prior   in   the   injiay   c rmpluined    ol   or 
v.-hether   e^-.id  ruj-ti».rcs  v^cre   the   retult   ol  i.er   injurief?.   Ap- 
pellee adiiittec'    she  hc.d   one  n.-pture  prior   to  her  injury,    hut 
inrirt?   thr't   thf    remaining   rupturet?  -..ere   the    ■xe;-ult  of   the 
injury,     ''ppelie-e   .'tlso   i;ipii~t.^,    that   ehe   recoived  a   severe 
injury   on  her  heed  ftiii   side,    aud   th-t    me  ixsi-   euiJered  con- 
tinuously vith  her  ri^-ht  ej-r.      Appellee's   contention   ueiig 
fiiat   the   enr  drvsn  vr>.s  hur^t  at   tiio   time   oi'  her   injury, 
li.hether   or  not    appellee 't-    inji.n?xeEi  'ucve   cv-   uevere   pe   con- 
tended hy  iier,    the   vfvitlence  di  r?clof;ei-   tiuit  they  were   gevore 
enough  to   jncrpacit-^.tc-.-  her  frora  doing  her  v/orl:  or  frou'.  walk- 
ing,   i?nd   th>t    thc.7  ecnfined  her   tc   the  hospit.'l    ior   eoiae   lour 
reeks.       Ve    are   therefore  unahle;    to    sstate   th;  t    the  verdict   in 
this?  cr-se   ip   eo  crceseive   r>'   to   recuire  a  revcrc-^l   ior   thnt 
rerron. 

1+    if?  for   the   jury   to  «ay   in  oases   of  thie   char- cter 
Xinder   tJ-.e    e\ldcnc«-.    ti.e    p.nx.iir.t   the   injured   vGrf:">n   is    entitled 
to  recover,    p.nd  imlese   t>;e  evi'lence  disclose;-   U\nt   the   jury 
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were  governed   ty  prejudice   or  paepion   in   iirin^    the   "uount 
of   the   daxaatee  thie   court   i'hou3.d   not   dieturb   thi»  verrict   tor 
Vri^t   re.'fr.r   'slone.   iJgiccr  vt.   Irittf,    lAZ  Ap-...4G5;    North 
C'uicr/_o     'treet   i...:.C:o.    vs.    ofaitcx,    ie,Z   113. 1*5. 

In  \o%th  rv.icatjo  -trett  v>.R,wo.    v.    Zeiiv-T,    n^prr, 
the    ■.'i-rrfir.e  Court   in  r^aseing   on   t'.-J.p  q\i.:f;tion     oo-otfd    the 
iorigurte   of   the   Ap/.ci-lat©  L'o\;.rt   in  v.-^ich    it  vm^   r-t»^ted    ti'.nt, 
"An  appellate    tritunal  \vii:i    r..ot  disturl:.   ."   verdict   in  n    nult 
to   rfcccver   ior   oerecr.rJ    injuriijc,    .nei-cly  bec-u'-'e    it  vould. 
.have   p,c.-ev;)-,;?td  the  dairifs^.ee   -it  .-;.  le?=c   .-.-Aount   ii   it  ?r  d  been 
eiti.int-.   ae  .r.   jury.      It    is    only  vi-iore    the   yerdict   Jn    !?v.ch 
cpi.es    ig    :.-o   out   of   the  vriy   as    to   juj-rtily   en   ini frr-nee    thot 
it   it   tht    Ii ;.  .dt  cf  r.artislity,   prejudice   or  .?p???ion,    thf>.t 
th«»  duty    of   ■'^n  pppeJlate   court  aiipe?   to    -■■f't  --^f^jc'e   t}\e 
■verdict Tiie    cncfr   e-seiu?   to  Itivft    been   f- irly   5«nd   de- 
liber- tely  tried   o..:\d   ful.I  confidor'ti on  f'iven   to   every  de- 
fent?t    the   defendant   interposed,    pno   ■ti;cn{rh   the   verdiot   i?   full 
in  prnount,    it   c.r5m--ot    oe    5r?;id    to    oe  palpably  Xv'rcng."  These 
observ?; tirns ,   v?e   thirls,    to  "be   fp-lis^^-'ble   ir\    '.]d?  cnse. 

It    i?   f  trtlicr    .■nsi!?ted  liy  Pp-pell-^jit  tb?t   the   oourt 
erred   in   its   ruling.?   on  excepticni?  trtlccn  by  ppvel'innt   t-3 
renarj'p  nade  "by  counsel  for  '  j^'.'sllea,    in    Me   clo?inr_    nrgu- 
rnent.      An  cx'rriin-^  tion      of   the    record  di^clopc   t>:-''-t    in  •■iost 
inrtauces  T/here  r    risling   ox'  the   coxirt  v7" "    insis-ted  u-non,    the 
court    :?iiet?.ined   tiie    objections   oi    coiin?c.i    ior   -^.'-ellRnt   to 
the    rci2.r,rvp    th-  t   vere    oeinG    .iode    uy   apjicllee'r   counsel, 
V.lii2~e  -sve  ?re   of  tiic    opinion  th?t   the   roT'a^rks    oi~  civnpel  v/ere 
not  sll   Y-'jirnatcd   'oy   tlic  e',i'ier.ce,    find   th-t  the   c?i.rt    phould 
hjive   r<.:tricted   counsel   uiore    than,    it   did,    nt   the    some   tine, 
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we   do   jiot   'believe    that   appellant  ■v;iiei    i?eriougi]y     jrejiidlced 
V.y  .'iny   ruliiit;    -'l    ti'.e   triftl   court   in  connect  inn   -^ith   nbjfto- 
tione  >crde    to   tho  arcuincnt   of  uprjellee's?   coim-^el. 

A  r:otion  v.T.e   made   by   aripellaiit   at    ■?•■  c    elope    frjf  aY>- 
peliee's    e^yLuence   rnd   then   ntr^in  at   the    olope   of   "11    the 
evidence,    to  direct  a  verdict   in   ff.vor   of  nppe3jant.     Y.hat 
?»e  J-i«ve   n3.re.'>dy   said   in   connection  vitVi   the   ron  •.  entlon  trnt 
the  verdict   vi-i?   .-'{.f^inet   the   ncnifeot  v-eir'nt   of   t  )'^'    evidence 
Buf'f ioiently  covers   this   nrpigmaont   of  orror. 

Ko  c:3in^lalnt   is  nr^de  »b   t't   in??tT\iv.ti  ore . 

binding  nc    i*everpi'r.le   error  in   thi?  record,    the 
jud^Ecnt   of  the   trial    court  viil  Tse   etfirraed. 

Judgment   'iffimed, 

Lot    to  te   rcnorted   in  fv-ll. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mi)  hand  and  affixed  the  seal  of  said  Court 

at  Jilt.  Vernon,  this ^./^.i^\    -. 

A.  D.  1917. 


dap  of  April. 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdap 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dag  of  March,  in  the  uear  of  our  Lord,  one  thousand  nine  hundretfand  .seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Frahk{in  H.  Boggs,  Justice. 

Hon.  Harry  ffigbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS^.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dav  of  April,  ^.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  kiid  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


^har.leB.....J..._._..Smit     Admr.. 

Appellee 


vs. 

No.  ...51 

October  Term,   1 1)  1  6. 


L. S,.......Smi.ih,.^ .e..t .a.l.^ - _, 

App  e  llan  t  s 


2(16  I.A.  239 


ERROR  T® 
APPEAL  FROM 


Circuit 


.E..e.r.ry.. 


COURT 


.COUNTY 


TRIAL  JUDGE 


HON. LQU.I.S....J3EEJIEE.UTER.. 


Term  V,o»   61  In  the  Ap-elJnte  Court  /^^rem'n  r-.'iO 

of  lllinoii?,    >'ourth  Blatrict* 
October  Tc-:rTri,    A,  }>.   1916. 


Ciiarlea  J.   fimitii,   Adnlnistrator, 
■Appellee 
vs. 

I.,   S,   Sjoiitl-i,   C,   J,  i.sciiman  find 
K,  c,  i-^lller,  Appellants? 


Appeal  irom  Circuit  Court 
I  erry  County,    3  31. 


Opinion  by  Eoete,   J. 

Thie  appeal  ie  proeecuted  by  appellants?,    ri*fBif;nnted 
4n  the  record  ae  Truj'teep   nf  the  estate  of  .heni-y  }:orn,   <Se~ 
cefteed,    to   ri  verse  a  Judpnent  rendered   oy   the  Circuit  ToxJrt 
of  i  erry  County,    in  favor  of  apreliU-e  as  ad^^inietrntcr  of 
the  ertate   of  »Tolin  Crrdtii,    deceased,   and  s^?irpt   the    estate 
of  pfiid  I'enry  iiorn,  deceased.      It  •ff?>e   ^tipulP.ted  l^y  the  pnr- 
tier   r<n  thG  trial  in  the  ciiruit  Court  that  on  the   34th  day 
of  Decer.'bej',    lyl4,    executors  of  the  v.-ill   of  henry  "orn,    de- 
ceased v/ere  api;oint<>d  by   the  probnte  court  ot  lerry  County, 
and   that  therenttcr  on  the   2''th  day  of  rcccK:tcr,   193b,    the 
claim  in  queption  wne  .filed  niiHinet  said  eetnte,   being  </ore 
tj.an  one  yeor  after  the   iscu.ince  ol    sr-id    ictte-f.    of   e;:t edi- 
tor phip. 

It  v.-ie  iurther   stirujlated    ny  midpwrtieJ!  thnt   't   the 
Key  Term  1915  of  the  Circuit  "-ourt   of  i  erry  County,    a  ;>eti- 
tion  wns  filed  ty  the   creditor?  of   p?-id   e?:tnte   of  Kenry  1  om, 
decensed,    for  the  'purpose   of  removine   the  ^'^rinistr^^tion  of 
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of   oaid  cpt.'ito   iron  tiie  County  Court  to   tJ;6  Circuit  Court 
nnd   t)i-.t  on  the  ISth  dny   ol  iay,    H/IL,    p.  dtjcrae  t^act  entered 
r«raovin£,   eaid  erecutore  ;  prointcd     y  the  County  Court  and 
appointing   i  .o.^wita,   C,j.:.:pc>iirian  and  :'.,C.i.:il3  er,    ap-elJiiiotB 
herein,    as  Truetcee  oi    said  estate  of  i.enry  I  orn,    th»t   the 
i?aid  trusteee  thereafter  filed    bend  p.n6   qiialified  a?   poich, 
and  h«ve   since   been  in  charge  of  said   CFtnte.      'he  record 
further  diecloeep   thnt  After  the  otipui-^tion  in  question 
was  m^de  with  r'fcrencc  to  t?ie    time    ?f  the   filing   of  en  id 
Clair. ,   the   c  la  ire  iteelf  ^hich  had  been  lo«t  or  wiplpid  wr».ft 
found,    and   it   apper^rs   i'rorr.  nn   e?:aninntion   of  the   claiin   thnt 
it  v.T.!?   sv-'om   to  on  tTic   15th  d^y  of  January  llUS,    inntcid 
of  the   '^4  th  day  of  i'eceabtir,    iyi5,    and  wae  net  filed   in 
court  until  the  i?th   diy  of  iiny  lyie. 

The  record   further  dicclopc-j?  that  no  plcndinge 
v;ere   filed  in  connection  vith  the  hearing  on  raid   ci^iro 
and  tiif.t  the   ciaiixi  filed  wr.e  in   the  usual   iDnri   in  vA^ich 
clairsff   '•'.le   filed  in  the  i  rol^ate  court.      A     Jury  tip.2  waived 
by  the  partiej?  snd  a  tricJ.  h'-d  by  the  Court,   Appellant  od- 
Jccted  to  the  clnixa  in  question  on  the   special  t/i'ound   thnt 
it  had  not  been   filed  within  one  ycnr  nftt-r  the  fe.rantine  of 
Ict'ers   of  executorship  by   •♦he  County  Court  of  Perry  Covinty, 
The  triAl    court  admitted  testimony  on  the  nrirt   of  aprselice 
to   the   effect   that   the   ren?on  he  had  not   iilfrd   n-'id   clfim 
r^ithin  one  yer'.r  v-'C  becfuse  he  had  "been  odviced  'oy  covmBel 
that  he  rould  hnve   one  ye-r  for  the  filirii;   of  the  r^.^iae  after 
the  Tidninistrotion  of    ■-"lid   csitrte  had   'oeen   trnnoferred    to  the 
Circuit  Court  Jinc   for  tiit    further  reason    .h-tt  he  iv^d  "oeen 
ph"?lcnljy  ill   ..ind  unal'Ie  to  look  aftar  hi«?  hvsineee.     lit 
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evidence,    hviwe\cr,   v:ith  referenoe   to  the  11}   hef.lth  of  rvp- 
pellec  v/a»   confined   to  the  3  ast  few  wontlir   itniaedi  .tcly  pre- 
ceding   the   filing  oi    j^aid   clai''.,      Tiin   trial    court   found   the 
ie>cuc9   in   in.\or  of  ^^pp^llee■  f-ind  rendered  Judgmfent  generally 
otainet   said  eetate  of  ileniy  iior/i,    decen.ge'd,    for  il/llVW.l?, 
to   be  paid  in  due   couroe  of  aclminietrRtion. 

Xhe  principal  quoi/tion  to   ue  detcnxtlncd   in  tnis 
ce.se   is  whetlier  or  not  s»id  claim  ehoiild  be  allowed  {;cn- 
erally   rgraint't  tlie  CFtate  of  l.enry   -orn  docenpfd   or  vt'netattx 
jtidi^ent   ehoviid  heve  lietn  rendered  i^i>->in;;-t   eoid    esttite   to 
l»e  paid   out   of  Rpsjete  not  -.nventoried   or  accoiintnd  for   Dy 
tJ-iC  executoi-e  or  truetees  of  paid   er4tate.      In  other  vord?, 
the  queetion  to  be  ueterrrdne':'.   ii<  wliether  or  ^iot   the  oliiim  in 
question  w£>  b  xrod  by  rer^pon  of  the   fact   thrit   it  vvatj  not 
filed  v/itl'iin  one  yoar  from  the   i!?5?uence  of  letterp  of  exe- 
cutorship by  the  County  touxt   of  ~  erry  <ounty. 

iarngrftT;h  7   of  ;,^ec.    7    ,   Chapter  ;;  of    Uie   i.cvieed 
ijtRtutes  provides  aaong  othtr  thin^:©:    "that  p,ll  (Sera'^ndt'  not 
exJiibited  witiiin  one  ye^^tr  as  afore  said  i  th.'it  i?  froti  the 
{  ran  ling  of  ieuters?  of  '.idciini^tr-'tion  or    txec  utorehip ) 
ehall   be   forever  barred  unleer?   tlxe   oreditor?   ohall   find  nther 
eetnte  of   tiie  doceasod  not   inventoried  or  .'accounted   for  by 
the  executor  or  adr.iinietrntor,    in  Vv-hich  cnee   tr.eir  clairas 
shRli   be  paid  pro  vylF^-   out   of   <?uoh  aubecQuently  di -covered 
e?tpte. " 

Appellee  concedes  this  to  oe  the  l:-iV?  and  t):  t  it 
phould  be  given  effect  in  thig"  proceedin,;,  except  for  the 
feet  tiuit  the  adninio  I  ration  oi  said  teti^te  of  /icnry  j'om 
deceased  v.Rg   tr'^nsferred  imrj  the  Ccimty  Cov.rt    to  the  eouity 
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Eldo  oi'  th©  Circuit  Court  of  yn.id  lerry  County,    it  Vcint  con- 
tended  by  appellant  tiu  t  tl-iC   adininiptrntion  oi    eaid   estate 
being   in  n  court  ol"  equity  at  the   time   seid  clnira  wns   iiled, 
it  v-'ould  not  ho  governed  by   the  above  Mentioned   statute    ,   In 
otlier  v/orde,    tliat  a  court   ci   equity  v^ill  not  t;ive   cifect   to 
the   Htp.tute   of  liaitntionp,    Lait  will  be  governed  by   rules  of 
prHCtice  obtrinnblo  only  in  thit  court,      "'y^e  Irca,   however, 
iB   cKactiy  to   the   contr??.ry  nnd   no  p rincirli-j   ip  bbttcr  ec- 
t.nbli»3hed  than  thnt   e-iulty  ciorB  regnrd   and  fcive   effect   to 
the    rtdtute   of  liiaitation?.     hnncoclc  V9,  harner,   66   311.4/-6; 
ionney  v.   Gtoughtnn,    12'<^  3  13.&S6;   Boone  v.   ColcLour,   165  lil, 

set. 

'ihe   lav/  further  i;?  t>iat  v/iif.rc  a  remedy  is  niforOed 
and   the  party  neglects   to  avail   of   it,    e-juity  vrill   net   txf^- 
oiet  hlai  alttr  aie  righto  have  been  barred  'by  the   stsitute 
of  liaiitrtions.     harrie  v.  .^^oi  c'I^p*    f>^   ill. 46f;   lilar.ci-.ard  v. 
.-^illiPiisfon,    Vr   111.647;    itrnues?  v,   .vhillipr',    }89  Ill.y; 
Lorce   V.   ip-cific  -'^y,    Co.   Is-l,    111  ,'ioC. 

in  iilanchard  v,   '.  illianieon,    suprn,    'xt  p.-i^.e  651  the 
court   sa^'s:    "jt  i»  an  elencntrxry  principle,    timt  vf^ae  the 
IfiW  af.forJs»  a  party  an  adequate  reaedy,  he  mjst  -ursue   it. 
In  this  care   the  clairafnt  vme  under  no   iei.nl  dis-bility, 
and   th=;re  "»nj?  notiiinf;  ta  prevc<it  hire  from  ■nrr^T'enting  ':  i» 
claiai  ai^ainet  the  ee»tate,   nnd  in  rrncurint'   its  al'Jov.'n.')ce'. . , . .. 
'ihe   lav.  may  no'^  be   regnrded  ae    i?ett3.ed,   in  this   t^tctc,    at 
lorpt,    a  court  of  ef^^uity  ^''111    lot   fjssune  Jurlj?diction  until 
the/itirv\caHimant   ciiJ^.ll    h  ve   crhibited  iiis   olniia  and  had  it 
allowed   in  tiie  -ounty  Lonrz,    and  thev.,    if   nny   special   reasons 
tiiat  raay  be  deecied  sufiioient  cnji  bo  (i°"it;ned  xihy  tlif».t  court 
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canrot  o.tford  the   reoulplte  relief,    ervilty  wil3    rpflet  hi-, 
but  net  otherr/ipe,    "Citing:,    Arwetrnnfi:  v.   Cooper,    11   Ill.Cfl, 
ireeland,   i.xr.   v.   ".r-zey,    25  111.    :?96. 

In  lior  e  v.  Vncific  •'-y.  '-o.    »uprn  pni  <?  S6'''"i   the 
court   In  discugstlrit;   the   ef'lect   ol    iilin^,  ."   cl'^in  af^^inpt  nn 
ettate  •.vhile   in  proccfi  oi  rvdmlni strati nri  in  ;    court  ol  eq- 
uity  ea/e:     'it  ie  als-o   fcaid   ujiat  equity  had   t.^ircn  juris- 
diction rjf    tiie   cuLJect  rmttei'  nnd.  would    rrtnin  iti?  juris- 
dlcticn  until  iiiinl   detcnainr-tion  of   the  controvcrpy,    and, 
tijerciore,    tht  claim  need  not  bo  filed  in  the   county  court, 
Thf:t  j.e   true.     ^>.e  Circuit  Court  had   n  rii,,ht   to   rftrin  it? 
Jurisdiction;    Lut   ti^fit  doe s  not  afiect   the    que   tion   out   oi 
T/hat  ;ip?ct!;    the  ci?,-im  s.-hould   oe  r,F,j,d.      3t   ip   iai;  i':terip.l    in 
vJaich  court  the  nrocftc-din^^   ie  liad   if  it  if  ■->,  court  of  c  or,T-.c- 
tent  jurisdiction,    .-md   the  nrovi<?ion  ->!   the    s-tntute   ie  not  a 
her  to   the   revi\al   cf  tVie    .«uit   of  the  conr.enccajent   or  i-ror-e- 
cut'ion   of  any   ?v<it,    but   i»   only  a   lisiitnticn  \vpr>n.   the;  right 
to  piirticipate-   in  aeeeta  which  imve  been  invrntcried  (y.n& 
vihich  the  law  reouirea  to  he  di»7tri"Duted  to  heiro  or  devisee?? 
.^■^nd   the  court  held  in   trnat  cr»9(i  thr^t   the   clnitn  in    -lue-tion 
not  h.'xvina   oeen  T-reeented  ?-ithin  the   tine  ^Tovided  by  ^t-^tute, 
the   clair-iant  c;;uld  aot  ;.'artioip.'>te    in  the   r?j::?etf?  inventoried 
hut  2aur?t  depend   on   oubcetruently  dif?eovere-d   ct'tntc   or  nrsetg 
not   inventoried.      -Iiio  Intter  oiee   nrartically   decided  the 
question  involved  in   this  cnse   iand  is   !?quarcly  ri^ninet  tlw 
contenti:-.n  of  appellee.     '.*«  do   iiot  re^^nrd  the   teptimony  of 
appelley   truohin^    tlic   reason  -v-ny  he  did   not   file   the  clAim  as 
in  £iny  viee   offering  o  let'.al   e:scupe.      -he  Eere  fnct  he  flay 
hove   followed   the    o.dvice   of  counp'.  1  would  not    L»ave  hin  fro'-a 
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the   effect  oi   th«      tntutu,   neither  woulci  the  f  ct   that 
eKortly  before   the  end.  of   the  year  niter  letterp  of  execu- 
tor»}iip  were   ir-f^ued  "by  the  county   oourt  he  pi^y  hrve  'been 
phyt'ically   ill   be  an  excuse   for  f->lllnt.:    to  -pveeent   hljj  cIrIbi 
vfithin   the   tine  fixed  "by   .?tntute. 

It   i?  ne,yt  contended  "by   apr.eilee    Uint  in  order  to 
rMie©  the  que»ti^n  f»p    to   the   allowonce  of   ?alcl   niT.ija  Rf^.-iinpt 
the   ctf^te  of    -old  henry  iioni,   dece«.f«ed,    nppe"'lnntp   should 
hr.vo  filed  .1  plen  of  tho   Ctatute   of  I.ltaitfttione  in  the   trinl 
court.      As   ntntcd   flTjove,    there  vifivrt   no  ^ile'^dinc?   filed    ry 
any  rif   ;?nid  viarties   00  It  v/^p  imnpn©r>e>f\ry  for  n-npell-^nt  to 
file  P  plfj^  of  t}ie   'Jtr-tute  of  I.imitationp,    t";ere  -swe  no 
declnration  filofl  to  'vhich  pnid  Dlea  cnnTr  run,   Tae   Ijs.^?  furthe 
l9   thn.t   in  the  def<»nre   of   ^lair-ip   af^f.lnj't  nn  e;'t.'>te  it   is  not 
necc-^pnry  thnt   the   ptatuto   of  limit -tion?  be   c^.eelally 
ple-ided,    though  relied  upon  rp  f   defenffo,   TiiQ!ir.-(?on  v.     .eed, 
4t   m.    118;    Thorj-j  v.    Ooer/ey,    Ad-ir,  85  IU.GIj;   Hdbes  vs. 
Burwell,    30  111.   Apr.   44y» 

ITo  que^tirvn  Tr«.p  inade  v.'ith  refnrence   to   tJ-e  Ic-j^ality 
of  the  rcanovnl  of  the  a.lr-inistration  of   the   e;?t.'?t6  of  i.enry 
liorn  dec«n.3«5d  from   the  County  Court   of  I'crry  Courity  to   iiie 
*^ircuit  c;ourt  r.g  nil  -artie?   f^een  to  c -moe-ie   thrt  the  circuit 
Court  h  d   jvirisdlctlon  of  thip  er^tnte,       hilt-   the   record  does 
not   fully  ii''clonr  ju^-t  v,hy  thp  e^t^te  xva   tr'"'?T«f erred,    for 
the   our^o^c   of  thjti  hori'p  we  -"ill   ni»!»UTn«  th-t    the  Circuit 
Court  h'd  jurisdiction  of  thin   e^t-^te,   Ve  hold   the  Judgment 
in  this  cnse   err-neou?   for  t''e   re-ppon   th-t  t*'e    c-laiia  in 
question  rr-s  not   filed  within   on<=  ye?ir  fro^n  fronting  of  let- 
trrr  of  r:'ecu*Cire*iip  "by  sain,  "r^unty  ""ourt.     ~!ie  Judgment 
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should  kavs   heen  linltod  in  its  oifeot   to  cuuE^or^ neatly 
diacovered  and   inventoried  ee>tat©.      ■  eaoock  v.  hoven,    •  ••  'tt.. 
P2  in,    9.Z. 

■)  or  the  renpi-ns  above   »et  forti-i  tu©   Judgnent  of 
tf.e  Circuit  i-our*   v/ill  be  reversed  and  remrinded  vith  diveo- 
tionp   to  modify  the  jiid^snent  rendered   in   eold   cauee   so  as 
to  wake  it  apply   solely  to   jgubsequently  di':cover«d  and  in- 
ventoried ©etatc. 

Ivevereed  and   roiaandcd  "itli  direction?, 

IJot  to  Tse  reported  in  full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  nf  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mp  office. 

IN  TESTIMONY  WHEREOF,  I  have  .set  mu  hand  and  affixed  the  seal  of  said  Court 


at  JitL  Vernon,  this 
A.  D.  1917. 


dap  of  April. 


ellate  Court 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hun.  James  C.  McBride,  Presiding  Justice^  | 

Hon.  Franklin  H.  Boggs,  Justice.  « 

Hon.  Harrp  Higbee.  Justice. 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 

A 


0  6  I.A.  2  5 


COURT 


J^a^ison, -..COUNTY 


TRIAL  JUDGE 


HON. 


..J... I....,..G.mJi.AM. 


Tei'm  Lo.    5C.  In   the  Appellate  Court  /i(;tnda  }:o.74 

ox~  Iliiuoif.',   fourth  l:ietrict. 
October  Term,    A.   T».    1916. 


Otto   J.    Untcrbrinl:,       \T)-nellee  ) 

) 
vs.  ) 

) 

City   ol  Alton    (not   apneclinc)  )    Apperil   irora  Cirt;uit  Court 


and  Horatio   J.   liowrnan,    Trustee         )      J'ar3i?on  County,    Illinois. 

} 

ol    the  Letate   of   i:imeon  v.yder,    tm] 

\ 
I 

Insane  I  erson,  Appellant        ) 


Opinion   by  3o£rgs,    J. 

An  j^iction  on   the    case  was   orou^.ht   ix;   t^ie  Circuit 
Court   of  I..aciison  County  by   appellee    c-.£ainrt    tlie  *..  ity   oi    Alton 
and  appellant,    lioratio   J.   Bo^'man,    as   Truttee    oi   the   e!-tn.te 
of   Cimocn  i.yder  an  insane  person,    to  recover  d.a.,aa{ies   for  per- 
sonal injuriee   alle£-,ed  to  have  ''oeen   sufta-^ned   uy  ap-;el3.ee 
from  falling   into   a  coal-hole    in   tl^e   Bidevfelk   in   said   city. 

At   the   close    ol    appellee's;  evidence,    tjie  Court  in- 
structed  the   Jury   to   iind   the   City   oi    Alton  not   <:.aiilty.    The 
cauee   there'iti.r  proceeded   to   trial   atainst   apuellant,    only. 
The   declaration  contained   ti^c  countc   ae&i£,nated  as  the  amended 
count   and    the    j?econd   or  additional   count,      ^he   wmended   count 
£0   far  ae   epoellant   ie    concerned    chrir^es   in    substance   that 
on  and  prior   to  I.aich  IC,    1S14,    appellant   ae   eaid   trustee 
vms  nOf-eepeed   of   a.nd   in   control   of   lot   1   oi    ^lock  7   in    pnid 
City   of  Alton,    abutting   on   the   north   side    of   'econd   strept; 
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that   on  said  date  suid  for  s   long    time    ,  rior  thereto 
appellant    tuffered   and  x:>eiinitted   n  coal-hole   to  be    and    re- 
main  in   tiie    side-walk   in   iront   oi'    the    said      remi5?et::;    thnt  as 
was?  T.'ell  knov/n,    or  by   reasonable  dili^renoe  mifht  have  been 
knoTNTi   the   iron   cover   thereon  v?rg   loose   nnd    not    securely 
fastened;    tiiat   on  liarch   1'  ,    1914,    appellee,    vhile   in   the 
ercercire   of   ordinary  cf^'re   for  hie   ov/n  pp.iety,    rterired  upon 
said   iron  co\ex,   whereu->on   the   saiae   tilted  Cfiueinc  him  to 
fall  €J\d  he   thereby   euetained    .-jerious  and  vjernicinent    injuries. 

The    eecond   or   nddition;'.!   count    cont-ins    ramilrr 
allcg:'-.tion8   to   snid  amended  count,    ouid,    in   addition  thereto, 
alle£,es   ti'iat  ivrior  to  Larch  !.:■,    1V14,    appellant,    'rru??tee,    etc. 
had   rented   the   lower   iloor  and    usseiaent   of   tiie   eastern  por- 
tion  of    the   oaid  prtmieee    to   one   C.   1^.   Lanthrvn,    as   tenant; 
that   at    che    tine    scid  prevuisei?   v;'cre    so   rented    paid   cos.l-ho3e 
T/a0   in   a  dangerous   condition   .^nd  a  nuisance,    -no  had  "been 
euch  for  a  lonf;;,    tine  prior   to    saia   leasing,    knowledge    of 
which  condition  wf- s  }:nov.-n,    or  by  reasonable  diligence   could 
have  been  knov.n  by  appellant,      j--  plea  of  the  generf'l   iseue   and 
a  ppecifil  plea  denying  po!?sep?ion  and  control   of   the  -^reTnisee 
at   the    time    of   tht    r.ccident  vrrs   filed    vy  r.ppeljant. 

A  tria]  rae  had  resulting  in  a  verdict  rjnd  ,iud£.ment 
in  favor  of  appellee  lor  i20CC.G0.  I'o  reverse  said  Judgment 
ti.ie  appeal   it-  prosecuted. 

'■'he   rtccrd  discloses   that  appellant   as   trustee  had 
charge   and  cif.nagement   of   the  premises   in  question,    conoi?ting 
of  a   two.  etory   building,,    kr^ovn   as   b04  i.aot   Lec-nd   street, 
r.nd  that   on  Jcjauary   ib,    191ti,    said  :;reiiii8ee   were   leased   to 
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Appurtenant    to   the  -oreraiecs  and  used   in  connection 
therewith  ie  a  coal-hole   from   %\io   to    two   pnd   one-half   ieet   in 
dieuneter   in   the    c-idew.^llc  elont'   .^ecnd   ctrcct  dircctiy   in  front 
ol    the  premieee.      t.aid  hold   is  covered   uy  an  iron  lid  veigh- 
in£  auout   forty  pouncii?,    and  which   iitted   on  an   iron   rim  or 
flange   inside   of    the   opening,    and  auout   one   and   three-quarters 
to   two   inchcF  wide   and  about   three-quarters   of   an  inch  from 
the   to}). 

On  March   10,    1914,    appellee   \'ihile  •.?'.? eing   along,    the 
sidewalk  in  fr-'nt   of   eaid  premises   ttepped   on  ti;e  cover   over 
paid  coalhole,    when   the    sniae   tipped   or    vurned   in   some  way, 
causing  him  to  fall   and  receive   the   injuriei:^   ior  vmich  this 
suit    ie  "brou^jht. 

it   i  c-   lir.yt   contended   by  appellant   lor   a  reversal 
of    caid  judgiaent    uhat    the    verdict    xe?   a^^ainpt   the  iuajiifest 
weight   of   the  evidence.      Ihe   evidence   ciiscloses   that  prior 
to  the   rentiufc  of    &aid  preniiecs   to  l.an£^ar^,    different  perponrs 
had   stepped   in  this  coal-hole  hy  reason  of  the   fact   th.-t  the 
lid  V7?r-  not    securely  lastened,   notice   of  which  had   oeen  hrouglk 
to   tlie   attention  of  appellant,      '^uie  evidence  v.ac   objected 
to    oy   appellant,    end   it   is   clained   that    its   admission  was 
error.      We  Jiold,   hov-'ever,    thct   the   court  did  Act   err   in  the 
admispion  cf  thie   evidence   for  the  re?..';rn  th-.t   it  tended  to 
ehoY/   the   uneafe,    dangerous    or   delecli\e   conc'ition   of   thip 
coal-hole,      hloominf.ton   v.    le^^.    i^^-   111*    S«      '-est  Chicago 
i-aeonic   Agpocif.tion   v.    Colon,    192  ill.    r:lC. 

In   the   caee    of  City   of  l-loomington  v.    -ei^g,,    pupra, 
ti^e   court  at  page   IZ,    says:    "Thie   court  hae  heli.   such  evi- 
dence  coni;;etent,    not   for    the   ourpote    ot    "hov<in£,    independent 
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acte   of  negligence,    mit   np   tending   to    :?horf  the   co?,Lion 
oauee   of   thepe   accident?    i??  a   dangeroup,    uno-fe   thine, 
^•liere   an   ies-ue    le  ijade   ae    to    tiie    eniety   of   njiy  machinery 
or   \,oik   ol  inrin '  £   construction   which   is   for  practical   use, 
the   liianner   in  which   it  nat:    served   thatpur-nor-e,    ■'•rh.en  -out 
to   tr.fft    ase,    would   he   a  lafitter  nisterial   to   the    ispue,    and 
ordinary  e;cperience   of  that  prpctical  uee,    and   the   effect 
of   such  use,    uear  directly  upon   euch  is?ue.      It  no  more 
preeente   a   collateral   issue   than  any   other   evidence    that 
caile    lor   a   reply  which  hjlers   on   the  main   is??ue.      Guch 
evidence    is  held  competent  'by   the   vjeight  of  p.ut'iority . 
(it|T\£;,    Ottawa  Gae  light  »t  Coke  Co.,    vp .   Grphsn,    35  111. 
346;    City   of   Chicago   v.   lov/ers,    Admx,    42  IID  .17r;;    City 
of   iort    ./ayiie   v.    Cooia'Dg,    et   p.I,    107   Ind.    7b;    City   of 
Topeka   V.    Sherwood,    59  Ean .    690;    Kiet.    of  Coluxahia,    v, 
Arne?,    107  U.u.blL';   Darling:  v.   ^'■e etniorelf nd,    52  F.H.4'^1.. 
. . .      Ihe   frequency   of    such  accidents  woiild   create   a  pre- 
runipticn   of   iaicwltdte,    &,nd  v;ould  "be  laaterial    to   the    queetion 
oi    diligence  uced  to  obviate   the  cause   of   in,iur.y." 

Counsel  lor  ai/i-iellaxit,   however,    contend!?   th.-it   the 
aoove   aut-.orities   do  not   ^pply  in  this   case   for  the   ^/ileced 
reaeon   that   the   evidence   doec  not   shoyr  thr,-:;.  the   cor.l  .^ole 
nt   the   tine   the  premises   in  queetion  were   renter'    to  laneham, 
v/n.!?   in  the   acuae   condition   thr.t   it  was   in  at   the   time   thes=e 
prior   accident'^'   occurred.      '*ue   evidence   on   ti  ip  point    ip  con- 
flicting,     -he   record   dipcloeef?   that    eoraeti'Tie  nrior  to    the 
rentine,   of   the      reniisjee   to  T  angharrx,    another  tcnf'nt    nf   apTcl- 
l?-nt  had    caliec   j.is,    appellant's   attention   to    tlip   f-ct    th?t 
this  coal  hole  \ir..s   in  a  ^an^erous   condition,    and  that  pereons 
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^ere   stepping   into   t.:.e  hole    on  that    account.   In   re^dy 
thereto,    appellant  offerecl  eogidence   to   the   eiiect   that  he 
caused   r,  v/lre   to    ue    attached    to   tlie   lid   to   so,i(l    coal-hole 
end    that   wi  tli   c.    stick  ^^ut   in   tlie   loop     rfc   the    end   ol    ti^is 
rire   it  \.-f!s?  tv/ieted  up   in   such  a  y/ay  ap  to  l)rin(j   the    j.-tick 
enuG   ^'C'^inot   the   botton  ol    the  coal-hole,    th-:re"tvy  securing 
the   lid   in    ^aich  r.-Tn/ier   th.^':.   it  could  not    be   displaced .   The 
evidence   on   the  part   of  appellee,    liOvvever,    tendr   to   sliow 
th.- t    the   lid    in  question  \i^e   too  ]fe»-al]    Tor  the    coal  hole  and 
thpt    it   could   be    plipjied   to   one   site   so   ae   to  leave   a.  cr^ck 
"between   the    outer   riu  of  the   lid   and   the   in  ;er   edj^e   of  the 
rici  or  flnri{_e,    there"Ly   rendering   the    same  un&r.ic  notwith- 
st^jidin^:   the   sVove   r>.v;pliance . 

The  evidence  further  discloses   that   this   sane  tenant 
hp.t    etated   to   appellant    rince    said  v-ire  had  heen   attached  to 
the  lid   to   t'id  c??l-hc]e   that   the    coal-hole  vr  s   ai;;ain  in  a 
defective   or  un?rfe   condition  and   tl^'t    it   should  he  fi::ed. 
•^      The  evidence   htir^   conflicting   ae   to   wliether   cr   )iot   the   coal- 
hole   in   question  wns    in   an  unsafe,    defective   and  dangerous 
condition  nt   the   time    eoid  prenises   viere    rented    to  Langham, 
it  Vvre    tlierefore   r>   qucetir-n   for   the    jury   3.s    to  r/hether  or 
not   apj.ellant  wp.s  t.uil'ty    -if   negilitence   ae   char£,ed  and    their 
finding   on   that   cuef?tion    should,  not  he   disturhed   by   tide 
court  urlesn'   the    ?n;Tie   is   nQsinst   the  rcanife-i-t  weight   of  the 
evidence,    and    thie  we   are  unihle    tc   say,      Teruicot   v.   Iionk 
Br  OB.    Coal  ^^  Coke   Co.    Ij^   -  vP  •    ^49. 

It    i:^   next   contended  by  appellant   that    the   court 
erred   in   refucini,   to    direct   a  verdict    in  fp.vor   of   appellant, 
p.n  inetruction  to   th:.t   effect  having  been  eubnii. ted   nt   the 
close    of   a-jpellee's   evidence   and   again   at   the    clo:ve   of   r11 
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the   evidence   in   the   c  .ee.      v.'hat  we  have  already   srid   in 
regnrd   to   the   charftcter   nf   the   evidence   in   the  record  die- 
closep   that   tl\e   oauie   lairly   tended    to   prove-    the    alleg^itions 
of   the   c;ecl.-\r-:tion   and  tlic    court   therefore  did  j;ot   err   in 
sr.id   rulin^i.      It    ie   next   contended   by    appeJ.lant    that    the 
court    f:rred   in  i,ivi:i£    the    t'.o  inetructione   teauered   on  be- 
hnll   of   appellee,      'ihe    iiret   instruction   beinc  co   follov/e: 
"This   court   inetructo  the  jury   tlxat  ii    they  lind   i'roin  tlie 
prepondernnce   of   the    evidence   that   the   defendant   is  L'ui^ty 
of   the  neglii^ence   charged  atainst  iiim.  in   thither   count   cf  the 
declaration,    and   that   the  plaintiif    eufiered  duoage   on 
nccoujit   cf    such  ne£li£ence   ue    charged   in   t}it   declaration, 
and   that   the  plriintifl    at   the    time    of   the   injury  conrplained 
of,   vas   in   the   exerciee    of  orciuary   care   i  or  his   own   e'^fety, 
then  p.nd  in   such   caee,   your   verciict    diould  be   for   the  -iilpin- 
tiff."      It   i3   incieted   by   apT.-eliant   that   thi  t=   instruction 
allov.-e   .'rr;.-i>ellec   to   recover   on   either  count   cf   las   declara- 
tion  and   thrt   there  v/ns  no    evidence   to   sustain   the  first 
count    thereof. 

■..ithout  toing    into   the   evidence   in  det-'-'.il,    an 
exc.-iin.- tion    thereof  v.'ill    disclose    tx^at   it  v/n.s   a   controverted 
quertion    of   fr.ct   f.b    to   whethta-   or  not    the    tenGiit,Langl^is.Ta, 
under  hie   Itrxe   iroiu  appellajit  had    the    exclueive  possession 
of   the  br.serient    including,    the    eTica-vi-^tion  unoer    the    eidev/alk 
There   the   coal-hrle    in   question  v;ar    locrted.      'ihe   lant'uay;e 
cf  tlie   leree   v.it/i.  reference    to   the   cesciiption   of   the  •>"'rop- 
erty  beinc   r.v   iolJov.r:    "The  lollowint,  described  property 
rituated   in   ti:e  City   of  /Jton,    block  7    (city  proper)    on 
the  north   eidc    of  Oec'nd    street   and  also  knorm  ae   604  Eaet 
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becond    street.      Thif    store   room  to  "be  used   lor  the  purpose 
of  carrying  a  general  line   of  v/all  r.aijer,    etc.    ready  mixed 
paint   and  ptiiiit    supplies.''      Tjic   evidence   diccioees   that   the 
building;   loc    ted  on   tiixs  lot  was  u   tv<o   etory   uuildin£;,  vith 
a  bti.i:'einent,    v/hich  extended   out  under  the   sidev/alic  in   front 
of   thv  bu-ilding.   Appellant   insists?   thc.'.t   the  lease   in   ques- 
tion fjave   i^iid  tenant   tlie   exclacive  poseepsion  and  control 
of    E.-.'id  "b.Tfc-enicnt .      Lr?jiiriir^i''»,   hov/evev,    testified  in  effect, 
th".  t  hie   le".:-;;   did  not   include   the  ■baeenent   and    that  he  made 
no  u£=e   thereof  except   to  have    one  load   of   conl  thror-n  in 
t^. rough   thia    ooal-hole.      roth   sides   concede   th.  L    the   lease 
(^id    not    include    the    second    etory   of   the    ?8ic    buiiding.    The 
evidence   discloses   that   in   order   to   xttr.ch  the  Lasenent   in 
question,    you  had   to   £0   cut   of   se  id   Vuiidini-,   arid  go  dovm  a 
peir   of    eti.irs:   froni  the   outride   and   it   ie  uncertain  as   to 
whether  or  not   the    etairr-ay  leedin£,   to   the    up.seuent  was 
for   the   ey-clueivc   u?e    of   the   property    rented    by  LangJiEjca  or 
whether   it  war;    tc   be   used   by  otiier    occupants    of   the    building, 
■i-o    say   tiie   le.-f;t,    the   evidence   on   tiie   tiueetion   ae   to  whether 
"Lant'r^aia  had   e;.cl\;eive  possession   oi    t}u>  haseraent  v/ae   con- 
flicting,.     If  he   did   not  hove    euch   exclusive   control,    or   if 
hip   le-se   did    not    include    eaid   Laeeaent,    tl:ien    apnellrnt  vculd 
not  be   relieved   frorrt  "-is   duty   to  eee   thnt   said   coal-hole  vp-e 
maintained   in  h   3-\fs    condition.      V.e  hold,    t;.ierefore,   under 
the   evidence   in   the   case    the   court   lid  not    err   in  giving 
apT-,ellee'0   first   instruction. 

Appellant  ne:.:t   insicts   that  appellee's    cecond   in- 
struction i?  b-!?ed  on  an  incorrect   t?neory.     'J<e   do  not   think 
that   it    io.      -Ov.GVer,    thst  ;aay  he,    r.n   t:x?'iuination  of   ap-el- 
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lant'e   inrtruction;:    oicclopei-   th.?.t    eeverrl   oi    thera   are 
"based   on  the   eame   theory,   he   i?  therefore,    not   in  a  poei- 
tion  to  Kirdie   cmplaint. 

La?tly   it   ic  ur^ed  Ly  appellant   tJiat  the   verdict  is 
e>:cess?ivft .    The   «\ideacc   in   the  recoid   is  not  clcrr   aa   to 
V'hcther   cr  not   the   injuries   received   ty   appellee   are  -nerma- 
ne-nt .     Lcwjver,    the   record  disclocee   ti.r:t   the   injuries  ■v;ere 
eeverc,    aifecting  appellee 't   kiclnt.'ys   and  nervoui    syctem. 
.-/-ppcllce  v/fg   reduced   in  v/eiftht  about   lorty  pounds    since 
tlie   tirae   of   the    injuiy.      A-vpellee    ic    a   :i:erchant   t?vilor   and 
v.iien   on    lull  pay   enrns   twenty   dollars  per   wee's..      In   addition 
thereto  prior   to  hit-    injury  he  v/as  making,    froirt  i',;10r.    to 
$200.   per  year  pl^yir-c;  in  a  'bojid.      The  evidence   is   to   the 
eifect   that   appellee   "by   rer.son   of   said   injuria  s   v,'?s    incapa- 
citated  for  an;'-  ^Tork  7/hatever   for  five  v/eeke  ?uid   for  five 
rionths  he   v/n s    only  'ible   to    (  nm   ten   dollars  per  v^eek,    and 
thrt   he  ter^.s   -not  "^'cen  -lole    to  -ol?f  in   the   "band   eirce   enid   in- 
jur^'  on  account   of  his  "bre^ithin^   "'Di.ing   aiie-ctGd.      The   evi- 
dence  further  discloses   that  appellee  Ird  heen   ohlit.ed  to 
expend   or  "becor?ie  li^l.le   for   ccvAetliij:!^   over  715'.    in   endesvor- 
int;   to  "be   cured   of  hie   injuries.      Tiist  st   the   time   of   the 
trial,    about    two   years    since    the    injury,    lie  wa^    ?till    puf- 
lerinf;   therefrovi,    thoutjh   -1316   to   do  hi;.-   vork.    while   the 
verdict    if?    i   8u")st?.ntial    one,    it   is  no'     so   e^ccessive   as   to 
■warrant  us    in  revevping    thfc    judtjiiient   on   that  c^Tovnd.      Tlie 
que!?tion   of   daiaa^,ee    in   an   action   for  pergonal   injuries   is  a 
question   x  or    the   jurj- ,    and  unites    'dkii^   court   cm    coy  th?,t   in 
asf-estinfi    tlu-   dsiria^es   the  jurj'-  have  "been  governed   "by  preju- 
dice  or  passion,    Me   ire   not  v/arrr.nted   in    fc-ettin^,,   the  verdict 


aeide   on   tiu'.t  fc.i'^und.     iiortli  Ciiicn-(:o   Jtreet  x..ii.Co.\. 
Sviger   182  111.    95;    Lnicer  v.    .  ritz,    142   lll.App.465. 

I'inding   no    rcvereible   error   in   the    record   the 
jUQiTnent   of   Uxe    tri?l   court  will   be   aflinned. 

Jud £m en  t   al'  f i rine d . 
2Tot   to  be   ritjorted   in   fu'll  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  ma  hand  and  alfixed  the  seal  of  said  Court 


at  JitL  Vernon,  this 
A.  D.  1917. 


dav  of  April. 


o 


■'V.    T 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  daii  of  March,  in  the  oear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dag  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIO$  in  the  words  and  figures 
following: 


2  Ofe  l.A.  2  61 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


CHARLES  E.  KILLER 


Terni  Lo.    71.  In  the  Appellate   Court  At'endr  II0.8O 

of  Illinois,    iourtli  District. 
October  ""-'erm,    1916  . 


V.est  iranklort  Bank  ) 

) 
L  Trurt  Company, 


Appellee  j 

)    Aiipeal   irorri.  Gircr.it  Court 
vs.  ) 

)      of  Iryjilclin  County,    111. 
Joe   .-arretti   and  Barney    ) 

lonazzi,  Appellants    ) 


Cp  in i  on  by  lio  _,t  •v' ,    J . 

i\n  action   in   aseui.^ieit  v;r.e    instituted  by   ap-pellee, 
'.  e?t  1  rri.jiki'crt  Lank  o-  Trupt   Co.    ^.gainst   appellrnte    in   the 
Circuit   Court   of  Pranklin  Covmty   to   recover    the    euin  of 
t501.o-'    alleged   to  be    o-;;ini_,   to   air-.ellee,   iank,    uy  virtue 
of   a  deposit   of   that  anount  having  been   entex^ed   through  nis- 
take    0:1   the   book?   of  appellee    to    the   credit   of   appellant?. 

The   Geclr'Tf-tion   filed  by  apptillee   consivted   of   the 
coianon   counte-,    to  'ivhich  declaration   appellant?   entered  a 
plea    of   the   t'eJ^^rnl    i^.-^ue-      A   trial   vrnr  had    re:r>:'lting    in  a 
verdict   ..nd  jud^^xient   in   favor   of  appellee   for   tiie   aLiount   of 
said   deposit.      '^o    rcvtrcc    said  judgizient    ti.is    urjy/cal   is  -roee- 
cuted. 

It    is   first   contended  by  appellant?   for  a  reverer.l 
of    said   cause   that   the   verdict    of  the   jury   i-?  fi£;a.inFt   the 
manifest   weij^.ht   of   t.ie    evidei:ce.      The   record   Jicclopes   that 
rip-,c;13;:i-.  r.g  v.e  i'.    engaged   in   the  sb]  oon  business   in  v;eet  irank- 


-!■ 


( 


osIXs- 


( 

.1X1    ,x:.tnfjoO  niX.liX£:ii  1o      ( 

I    'S.tciB.L.Leqqk  ,iss£jacX 


9il.+  fix   ".inr.LIiiiqqsi.  d'snxjsa.'^    .oO  d-au'xT  io  slxi-ScI  J-iclstr/ 

Jc.    ..oi    QiW    lavoosi-  od-  x^^i-f^^  nxX-;£ru6i'S  to   i-suoO  ^tiiioiiJ 

-aim  xf3uoiil3-   fjsisd'ns  ftsscf  lintvBd  Snuosas  &Biii  to  *X80qs£»  b  11 
.sJnalXsqcjB  lo  Jifoa-xo  ^rii    oJ   9'3XX9cr<T*'3  l 

3  X)S':£3in»   ^d-nBCX9q;qB  noxi";tiGlosi)  ,      nsjoo  nc 

Io  ^nuoiZB  adi.  -xo'.!:   ssrXsrrqB  "io  lovslt  nx   inzTi^bu'i  tn.',  ao.^ 
-oaoicr  ax   1b:  -■    in^sa^tul  blB@   os-xavo-i   o'-      .cfiat 

Xoqisvst:  fi  ■xo't  'siriBxl&qqs  ^.d  i)9ijai;}"nco   jq-xxI  bI   J'i 

ariJ-  J-gnxB^-js  ex  viut   9r[;t  lo   jOi&isv 
d-Brfd"  ?.9eoIo5xb  Jtnoosi  QxiX      ,&-.  - 


fort  iincer   the   firm  navne    of  iiarretti    nnd   Tonazzi;    that   they 
were  patronp    of   ftppfcllee,    '^niilz,    cmd  had  "been  xor    snraetime 
prior  to   the    trane.-.ction   in   qucetion.      Apoel]  ?/:t e  carried 
what    IB   iiesi^nnted   as  an   .-'ctive   ncc.-iunt,    ir.pking   frequent 
deposits   and   driVfing  numberovse   chec]:^.      There  v?a,f?   n.lf?p   in 
said   city   of  '<.fcf?t  i'rankfort   a  fim   of   Italian?   doing  busi- 
ness ae  Eertoti    and  Belero,    •^'•0   carried    in   ar.    ellee'e   bpnk 
an   inactive   nccoujit,    c-.nsirting    of    the   fimdv    of   an  Italian 
Lod^e.      On  lioveiaber   Sfi,    391S,    one   of   the    fir&i    of  Bertoti 
and  ijelero  m-'de   a  deposit    in   said  I'lank,    of  !*  bOl.30.      Ko 
credit  v.'as  given  eaid  J.-ertoti    ^.nd  Felero   on   t>Le  honks   of 
appellee   for   tliis   deposit. 

The    record   further   ri.incloeer.   thpt   the   bookkeeper   in 
appellee's  bank  raade   an  entry   on   eaid   d'-'te    on   the   depositor' 8 
ledger  ^"iving   credit   to  appe31antp   for   ^p\6    r>rr.<~>nnt    of  .^,'501,30, 
The    attention   of   the    officer;?    of    the  bank  yv^- s   :nnt   called   to 
the   fact   that   the    fina   of  hertoti   end  liolero  hadnot    received 
credit   on   the   bookc   of   the  bsnl:   for   the    d.epopit   av-de   by   them 
until   about    October   1,    1914,    more    than   ten  riionthr:    after   the 
deposit  had  been  r.-de.      In   June   lyl4,    epriellajitp  having    ?old 
out    tVieir   businees   s.ad  hsving   dii?Polved  partnerFi'ip    closed 
their  account   in   said  bank,    and   checked   out   the  balance   to 
their   credit.      The   record   further   diBcloseF   that   a   credit 
of  l^Ol.ZO  had  been  t.;iven  appellants   on   their  page  book  as 
of   the   date    of  i^ov.    ?8,    1913. 

It    is    insisted   by   a.ppellee    thrt   credit    for   the  de- 
posit made    by  lertoti   <?nd  i-.ojero  v/ae    erroneously  given    to 
aprellantp,    and   that  tide   vp.v   occasioned  by   re^eon   of   the   fnct 
that  Tuncan,    it?   then  bookkeeper  who  had   on'iy  '.-een   in   its 
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employ  about   thirty  days  wae  unfarailirr  with   t?ie  naraee 
of    it£?   custoners   and    the   fimi  name    of   appellantg    weinn    pocie- 
what   jjimilar  to  the   firm  nrne   of  Bertoti   and  ilolcv,    giid 
"booklceeper  un\7ittint,ly  Gave   npnellsjit?  oredit   for    s?aid  de- 
posit.     Tlie    nccount    .if   :2ertoti   and  Bolero  "beinf;   an   inactive 
one,    if?   iiYer.   rr.    v.    reason  why    ^aid   error  v/n  ??   not   discovered 
until    nt'r!ly   3  ye-nr   .liter   t}ie   de-ooeit  V!av  mpne   and    ^fome   four 
CT   live   'uontiiE   efter    "prellf^r.ts   had   clored    t>>eir   account.    It 
T/ae  not   until    re  id    firrr.   of  j;crtot4   and  Polero   f^^/plied   to 
pppellfci-,    Eani:,    for   the    M.T7:;ount    of  their  d.epojrit  ten  i?.onthp 
after    pnrie   was  r::T^de,    that    the    error  yjnr.    discovered. 

The   evidence   pleo  cli9c3osPs   thr.t  an   original   de- 
posit  slip,    dated  ho-v .    P£ ,    19:i?,    yt-e'   found   in   ti.e   file?   nf 
ccid   ovnk  m-ide   in  the  hfndv;;ltin£   of  'Jv , A.hellcy ,    ite  caehier, 
crediting    Lertoti   and  i  o3ero  v/itli   the   anount  of   ~/iid  de--)0f3it. 
Q-'he    record   alco   dircloses  "that  Dimcpn,    the   hookkee-ner  v?ho 
credited   nppellp.ntc  with  ?   deposit    of  ::"'5C]  .SO   on  1'.qy.28, 
1913,    p.l:?o  ;::rde   an  entry   on   the  pps?  "book  of  rp^ellant?   as 
of   the   date    of  !iov.    26,    1913,    for   said   anount.    It  hein£   the 
contention   of   cpr.ellee';?  vltneeeee   tli?.t  tiiis  deposit   entry 
■KPH  mnde    on   the  p?«e   ''■ook   of   .■^p-^ellant?  hy   snid   bookkeeper 
at    the    end    of   the   month  of  I'overriber  Then  he  va?  "balancing 
the    pass  hook   of   ap^-^ellrmts,    nnd  that    enid   entry  on   said  pass 
hook  \7ns  made   by    ^r-id   bookkeeper  by   rerson   of    ?7id    credit 
apptsrinc    on   the   books    of   ao'-^ellee   to  the   credit    of   appellants-. 

.A.hells^',    the-    cosiiier   in  ap   ellec,    Bank,    testified  that  h© 
had   a  personal   recollection    of    the    depo.=it  having    ;  een    -jade 
by   the    ii:c7Q   ol    '-'ertoti    •^nd  iolero   ond  -lO'^itiveJy  identified 
the   deoosit    pli-n    oo  hfajn"   in  v^io  vio-.-^i"-*-! tirif   "'•.■?    ""   "  "^"^Tt   "^f 
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that   trsnenction.      Tl-ie   record   also   disclof:f8    that   no   denopit 
i?lip   wnp   foimd  £,iving  credit   to  ri^jnellantF   for  r    deposit 
83id  date.      On  the   other  hand   g.ppellnnte   contend  that   one 
or   tlie   other  ol'  them  nip.de  a  de'jocit   ol'   eaid  p.;  .ount   of 
v't)C)1.30   on  .uov.2&->    1915,    uut  ae   to  which   one   ol    the^  mr^Ae 
the  deposit,    tney  rre   un^ule   to    eay,    and  ae    to  v/hether   the 
itfcifi  v;aj}  Made   up    of  chocke   or   caeh  they  were   unahle    to 
st'.'te.      ■''p\iellnnt3    took   tht  v/itneee    ?tand   in   their   ot.ti 
hehali  hut  neither   of   them  v/aild  undertake    to    ftate   thst 
they   individually  hcid  nade   the   der;osit,    hut   only   in  pitted 
that  a  depoeit   of   that   ariount   v.xis  mrde  hy   one    of   thc^,    either 
by   chftcks    or   in   cash.      '.Chey  vere,    hov.'ever,    hd   circumstances 
in   connection  -^/ith  the    trnncp.ction    tending   to   corrohorwte 
the   teptininny   ol"  -"ppell  =>.nt'-'   other   thnn    the    entry   apoop-ring 
on   the   ledger   of   the   hank  giving   crpdit    to   appollantp   for 
sp-id   ."-amount    and   the   entry   in   appellant*  e  ;;>ai?s   hook, 

v;hile   the    evidence    in    the   c^^ee   is    conflicting,    in 
cur  juf.:f.-ment    the   nreioonclers^nce    of   the   evicence    sup7)ortf7    the 
verdict   of   the  jury.   Beyond    any  controveicy,    the  -festimony 
in   the    caee    clearly   disjclopes    that   a   depo.^it    of  .^5C1.5C   vs.e 
mode   hy  '.jertoti   and  -;olero   on  l^iov,    28,    I'^j^,    ai'id   thet   these 
parties?   received   no   credit   therefor/  on   the   honk?   in  said 
hank.      The   evidence    al?o   clearly   difjclose^^   thf.t   ti'.ere  v?a6 
only   one   depoeit    of  v5!-1.3C  nade   on   said  date,      llie    evi- 
dence   further    i?    thft   if  there  had    ueen    t'.vo  depoeit &•   of    er-id 
fiTuOunt  made   on  iJovemher   ^,b,    1913,    and   only   one   of   them  lin.d 
heen   entered   on  the   hookc    of   the  h  nk,     that   the  hank'?   books 
Y?ould  not  have  balanced,    and    the   error  T/ould  hnve  heen   at 
one?    "^  i  ~r'5V5'T'!T'' .      ^"p    rC^   *^"    "^■f"*'"^Tt    'ff^'>-  '^  i  otuT^Jnc   tlie   verdict, 
as   in   ovir  judgnent   it    is  clearly   supported  by   the  preponder- 
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aiice   ibf  the    evidence. 

There   were  no   instructions   tendered,    by   eitiicr   side. 
The   on'y  instruction  t,iven  v;ap   /re   to   the   form,   of    the   verdict. 

After  the  rr.otion  lor  a  nov;  trial   v.ipe   overruled,    a 
iriotion   in   arrest    of  judgment   v/as  rmde  by   ap^ellantr  v/hich 
v.-'^f?   n.lpo    overruled,    and    the   rulint    of   the    court   thereon   is 
ps?ii:ned   .'ip    error.      The    contention   of   appellants   being   that 
p    recovery  cp.nnot   be  had   nri   the   coinmon   counts.      T.hiB   objec- 
tion --ypr?  not   nade   c'xirinfr    the    trifll    of    the    cause,    nor  until 
the   lotion   in   arrest   of   jud{?3nent.      V,'e   fail    to   "erceive   any 
irerit    in  thi?  contention,      ioney  poid   by    rne   to   another  by 
mutual    ni?^tal:e   of   fp.cts  tn.ry  be    recovered  back   in   an  action 
of  aesucippit  under   the   account   for  uonyy  had   and  received, 
V.olf.    -.xr.    V.    :>eaird,    et   al,    123   ill.bSu;    ..iloraetrom  v. 
Lux,    175   111.459;    Gordon  v.    Johnson,    106    lll.Sl, 

Aseinnpsit   for  incney  had   and   received  ;:.ay  be  main- 
tained Y-henever   the    defendpnt  has   obtained  money  belonging 
to   the   -nlaintiif  v/hich   in   equity   and  i^,ood   cfnu;Cience  he 
has   no   rit'ht   to  ^naintain.      A?    in    cuch  esse    the    lav?  im-liee 
a  premise   to  pay,      xirst  -.ationa.l  Brnk   of   Sprinjyfield   v. 
Gntton,    172   111.    625. 

It    i?  3J!?o  claimed  by  appellant?   that   the   court 
erred   in  admitting   the  deposit   nli-    in  evidence   showing   s   de- 
^opit  Jiiade  by  1-ertoti   pnd  1-olero,    as?    above    pet   forth.      Said 
evidence   v/as   admissible,    being,   a  part   of    the   reg   ^  egta.  of  the 
tr-^nefction,    nnd   the    court   did   not   err   in   regard   thereto. 
]  onroe   v.    '3nov,',    131   I11.12G;    l'cLeB.n  Co. Bank  v.   litchelJ, 
86   13  1.12;    v.ifctini?   v.    «il-on,    125   111.  Apr.-. 663 . 

Firdlnc  no    revcr-ible   crr'-r   in  fho   record    the    ^I'dp- 
ment    of    the  Circuit   Oourt   v.ill  be   affinied. 

Affirmed. 
Ijot   tc  be   reported    in   full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 


IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  alftxed  the  seal  of  .'^ aid  Court 


at  JStt.  Vernon,  this 
A.  D.  1917. 


day  of  April, 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdav 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
heing  the  UTth  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY.  Sheri/f. 


And  qfterwards.  to-wit:  On  the  Thirteenth  dap  of  Aprf,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPpVION  in  the  words  and  figures 
following: 
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T e rif.  i; 0 ,    7 4 .  In  the   Apne Hate  Court  .' g end «  V o . 68 

of  ilJinoif,    J  ourtli  Listrict. 
October  Tertn,/..   D.    X9ie . 


1! ,  ii.   Tl.orne,      A^ipellee 

Douthem   lUinoiis   "■;.?. ilvmy 
ii.  lov.tr  Comimny, 

Apreliant 


Apv.t.:.!  iroia  Circuit  Court 
. -iline  County,    111. 


Cninion    jy  -■ObL-s.   J« 

Apnellee   inetituted    suit   in  a   Justice  Court   of 
Valine  County  to  rcco-ver  dpmn^efi   for   the   killing    of  her  covi/. 
A   trial  v^n?  hr.6.   in   the   justice   court    reeulfcing    in  n   jud{;.i!ient 
in  favor  of  a^riellee.      Apiiellant  rrr>yed   ^.m  aprical    to   the 
Circuit  Court   of   sf^id  County  where   <?aid  cauee  Tme   tried, 
resulting  in  a  verdict   p.nd  judr?nent   In   favor  of   ppneiiee  for 
■•75»''C.    Appellrnt  •nroeecutee   thip   nnnenl. 

The   evidence   dieclosep   th?it  i^^ppejlant   o-oerted   an 
electric    interurban  n  long   the    street   in   t^e   "vill'^i.e   of  C^r-- 
rier.'ilTe,    s»djncent   to   Rpr^elJec'p  -rremxpef,    At)-)<53  lee' s  .hus- 
"band   tie\d   t>ie  ccv;  in  que^ition  i.Tith  p.   lort£   rope  to  a  Iree   in 
?uch   p.   position   thp.t   the   cow  could   f  o   frois  ap.ellee'e  rirem- 
iee?   to  the    ndjticent    street   and   on   to   the   tr?.ck   of   annellant's" 
riiJit-of-vray,      The  prercieei?   of  appellee  wap   pone  three  feet 
liigher   than   tlie  £rade   of   the    street,    there  bcingon   erabanJc- 
jnent    of    t}.'^t  "ncipht  betveen   the  trrcks   of   pppellnnt,    rpilrord, 
and   appellee*  f   lot.      The   dipt nnce   between  raid   eTabankEient 
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and  the  nortli   roil    of   nppellent's   track- wnc  atiout  7  feet. 
Cn   the  lornin*;   of  the    injjury  p.r)rel.T.©c' p  coy?  vfnp   cither   »t^ml 
int  or  lyin£.  "betveen    eftid    emb>^nlc.-?ient  and   the  nortli   rail   of 
Bald    tr?»ck.      (.ne   rf   apr.ellant'p   ore  vms   aonronohinf   from 
ttt.e    ep.st   frt  n    pnecd   from  8    to   1?.  mil  en     -er  hour.      The   ■.  ntor- 
Ki0.n   on   pp.id   car   onv/  the  cov   ^rne   diptn,nco    nlienc^,    cut    oft   the 
pov.'tr   of   p-'id   cnr  and   r?-pplled   the  nlr  'brp.kc.      1  c   ti^n   rclonrod 
the  broke   and   -.emitted   the   c^r   to  conrt   towrrd  the   cow  un- 
til wi  tliin    siorne    ri:'-   or   cifiht   feet    of  her,    ■»;}ien   phe   turned   or 
■backed   cn    to   the    tracl: ,    vne    "truck  by   the  err   ^nd  her  hi-p 
wee  broken.      The  motcrman  ims-^edip te  fy  sr,r,iied  the  brake, 
etop-ped   the   car  7:'i thin  ?=ihont    fifty    fppt   from  the  -^il-ce  vhcre 
the   ccv;  vjrn   ctrucl:.      The   injxiry  y.'-p   of   puch    r    chrr-'Cter   a?   to 
necep?itate  the  killing   of   the   cov/, 

2t    ip  firpt  urced   by  r«pT'e]]«?nt  for  n    reversal   of 
enid   Judf-ment    thrt    the   oovrt   erred    in   {■  ivinp   to    the-   jury    the 
folJovini:    inc-truction  tendered  by   -'n-feliee.      "'-^he   court   m- 
etructi?   the  juiy   th^t    even  though  you  may  believe   from  the 
evidence   that   the  ^^iRintiff  permitted   the  cov;  in  o.uestion 
to  be    tied   in   the   front  yard   vdth   n.   rore   ^f    pul-icicnt   1  cnf  th 
thr>.t  the   cov/  could   ro   onto   or  ne'-^r  the   tr-'ck  of  the  defendant, 
this,    in   iRVf,    7'ould   not   ninount   to   euch  contributory  nefli- 
gence   tli^t  would  prevent  n   recovery   in  tliic  c-'se,    nro-vided 
you   further  believe   from  •''   ■'^re-^onder'-nce    of   t}^e    c  vi(3ence,    tjiat 
the   'Icintiff   ie    otherv.loe   entitled   to    iiecover,   but   the  juiy 
n;nfae   toJce    into  corpi*r?tion   all    of    the    f"Ctf?   rnd   circuiriirtr^n- 
ces    fjhovn   in    evi'^crce    in  making  up  yotir  verdict." 

This   instruction,   v.'e    think,    ir  cl  crly   errone'^UF   for 
the  rc-ron   It    ts!'ep   rr:">m  the    jury  the   que?tion   of  con' rlbutor,v 
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net;lif;cnc'i   on  the  part   ol  appel3ue   in  tyirii,  her  cov   in   ruch 
a   WJijr  ae   to    enable   the   cov/   to   It    ve  her   irexalees   rsnd    to  iro 
upon   the   trnck  of  appellant' e   riLht-oi'-v/ay,    a  qucption   ol 
f^ct   tc   'oe   deternined    uy  the   jury.      I  .C  . I.. a. Co,  V. Millie,    68 
111.317.    ■■.t,' ..1  .l.,&,  a.iiy.Co.    V.   irankhoner,    l?.a   ill.Apv,.?,84. 

In   the   caf?e   of  3t.T,l.I,&  S.Ry.Co.    v.   Iranlchoner, 
puprr,    at  pa^^e   287    the   court    c^ny?:     "The   quoytion   whether 
aprtellee  woe  {.;uilty   of  c  mtributwry  negligence,    v/os  an 
importpnt  que. cticn   of  fact   for  the  jury,    tc  be  Ueterniined 
from  r11   the   circurii-tances   in   the  cnee,    n.e   ehovm  hy  the   evi- 
dence,   under  proper  inf.'tiuctions.  " 

This  vr:>.s  the  onjy  inetruction  tiven  or.  oehalf  of 
appellee  and  v;e  think  the  objection  to  the  inetruotion  ie 
of  so  perious  a  character  in  connection  v.-ith  the  facts  in 
thi?  cp&e  tiiat  it  requires  •■>.  revergp.l  of  the  case  on  that 
accovmt. 

Ap2)€llant  also    insietr-  t;|iat   the  court   erred   in  re- 
fusing   to  fcive    certain   in;?;. ruction?    tendered   hy   appellant 
and  V(hich  :'';ere   refused  hy  the   court.      There  v.-ere   ten  of 
thtee   instructions.      without  fc  oing   intri   tly  se    inrtruction? 
in  cictnil,    it   i?   only  neccesary  for  us   to   say   tiiat  ve   are   of 
the   opinion   thr.t    the   fifth,    6th  and   10th   instructions    etr^te 
correct  principles   of   lav/  and  v-ere   applioa'cle   to    the   facts 
in   thie   cae'e   and    should  have   heen  j^iven. 

..hile   certain   of  the   other  inetruction  v/iiich  were 
refueed   by  the   court    st^.te   correct   principles   of   law,    we   do 
not    think    tliat   they   v;ere   applicnble   to   the    facts   in   the  case 
and  there   v/ae   no   error   in   reiut-ing   t?ie    came.      It  v.'np  filfo 
urged  by   the   appellant    that    tiie   verdict   of  the   jury  we,s 
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pf'^-^npt   the  :uanifeot  'A-eitiht   ol   tiic   evidence,    but  a?   this 

case   will  have   to  uc   tried  by  anoti.er  jury    ve  vrill  not  expreee 

any  opinion  vith  reference   thereto. 

Ore-'t    rciiauce  w??  placed   by  appellee   on  the   cnge 
cl   i,C,...;„Co,    V.    J.id.ileton,    4b   111.494,    np   laying   dovm   the 
dei^rce   of  care    that   laurt   be    exercised  by    tlie   appel3?.nt,    Rail. 
roiflid ,    in   tais?  case.      /<i,pellcii  quoting  from  the   opinion  in 
enid  caee,    p.'vt,c   4.-,   uf-ed  tiife   fol  lov.'int;  If.nijua^^e:    "i-o  natter 
hov;   the   e.nixaalf  fot  upon   the    tr-.cii   ii    injury  to    thar  could 
hnve  been  avoided   by   the  exercioe   oi  ordinary  care  and  dili- 
fejCnce,    that  degree   of  care   ?.nd.  diligence    rioould  h'-.ve  been 
observed. " 

In  the   case   of  I.C.i-..r,.    v.   Ho^ie,    14.?'  111.   page 
£78,    the  court  v.t  pa^e   58G    in   c^iscusping   the  Xi-biJity  of 
n  r:t?ilroftd  Coripany   for  injury   to   tre-spapping  animalp  holds 
th"t   the   obliention  of   the  L:^ilroad  company   to   avoid   injury 
to    LrespaEsing   animals    ie   no  grt-ter   than    it    iv:    to   trespae- 
Bing-   ind  5  vidu&lp,    nnd   c^-ruritnted   on   the    c-se    of  l.C.'K.K.    v. 
I-iddletworth,   4o   111,   4&4,    ?nd   says;    "-^o   far  •■=•?  the   rule 
there   announced    (rei erring  to    the  rule  laid  dov/n   in  1,Q,l.,^\» 
\.   I.  iddleeworth;    inpossd  upon  railroads  the   duty  to   antici- 
pate  the   presence   of  treepaeeers   ;ind    to  b®    in   the    conftnnt 
ejrerciee   of  vigilance   to   discover   them,    so   ae   to  ninke   the 
breach   of  that  duty    a   tiround  for  recovery  by   Uie   trespa??er, 
e?id   decieion   ie  not    in  Imninny  v^ith   the  general   currect   of 
authority,    nor   v/i  th  vh;!  t  hae  been   i'aid  by    thip   court   in   it? 
more    recent   decifionp," 

lor  the    error   in   the   |7.ivin£   nnd    refuenl  of   instruc- 

ti-r-  --=   -■^"vcret   forth   the  judi^ment  vill   be   reverred  and  the 

cause  v/i  11  be   rersanded. 

Reversed   and   remanded. 

V    .    ^      be  reported   in  full. 

JiOt    to 

.4- 


r3"x   S»na  &ft8-x&vc>  . 


•ii- 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mo  hand  and  affixed  the  seal  of  .said  Court 

at    ML  Vernon,  this -'^^-^,^^S — daa  of  April. 

A.  D.  1917. 


o 
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Opinion  6f  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tue-sdug 
in  the  month  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  .seventeen,  the  same 
beinfi  the  ii7th  dag  of  March,  in  the  near  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs.  Justice. 

Hon.  Harrg  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dag  of  April.  A.  D.  1917.  there  was  filed  m 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


H.^.r.ry....H.ayneg.,... 


\Appellee 


No.  .78. 


October  Term,  1916. 


s?iiinei.....Q.!Qurii.if:.....c.Da.i.:..C.o..,...,. \ 

Appellant         \ 


06  I.A.  284 


I  ERROR  K> 

APPEAL  FROM 


Circuit 


Saline 


COURT 


COUNTY 


TRIAL  JUDGE 


HON, 


A.    V/.    LEV/IS 


Tenr.  :.o.    76.  In  the  Appellate   Court  At^enda  !!o.77 

01    IJiinoie,   i-'ourth  I.'ietrict. 
October  Tem-i,    193 6, 


1-arrj?   lAynca,  Appo.  lloe      / 

) 
vt.  ) 

)   Ani-ie,?!  from  Clrcxjit  Court 
... >T ]. i ii e   Co un ty   Coal  ^^ ora-  } 

)      C?i  line  County,    Illinois. 
•1 "  A  V ,    c  0  rp  0 r  n  t  i  on , 


L 


j^ppG  lliint    ) 
Opinion  "by  Botes,    J. 

/\ji  miction  on  the  case  xis-t:  brought  "by  eppellc^e  againet 

Rppellnnt   in  the   Circuit   Court   of  Ualine  bounty  for  the   re- 
covery of  danin,vcp  jrfor  injury   suf'tRinc-d  by  air/icllee  wiiile 
v;orl:ini^   in  appellcmt'e  mine.      The  declaration   conaists  of 
one    comnicn  law  count,    cind   ctei.r£;es   in  eubstance   that  appel- 
Innt   furr. iehcd  cpp-ellee  a  dangerous?  place   in  vtf.ich  to  work 
?nd  failed  to  warn  appellee   of  the  dangerous  condition  which 
existed   in   yaid   woricini;.  place.      'Jnid  declaration   als^o   con- 
tained  alle(.,ations  to   the    effect   that  ap^:ellant  had   elected 
net   to  pay   coinj,ens<p. tion  under   the    .^orknan'e  cocrienaation  Act. 
"  pies    of   tli€   t^enerrl   ieeue  wae   ailed  by   appellant,    a   trial 
\."iP  had,     resultiuji   in   a   verdict   ii.nC   judgment   in   fnvor   of 
appellee   for  v225Q.      "Co  reverse    gaid  judg^ient  appellant 
prosecutes    this   appeal.      The   record   diecloees!   that   early   in 
tiiC   !i.orning   of  lioveuber  3'.,    1914,    the  day   on  v.i.ich  appellee 
received  hie   injur,,,    appejiant'??  inine  examiner  entered  room 
"V,    l^,    err   ILe   second   •^outh  entry   r^f   the  -nin  f"**  en+ry  In 
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^■««iBS«  aeXXsqqs  Tjtf  i'x{BJ/oT:cf  asw  aaao  ©xii-  no  noiiOR  n... 
-'i-X  9rf#  lol    v;;J-fi«a^  ©rtiiXHS  lo   d"iycO  ^ii/yxiO  ^x£c^   ni   jr 

to  sdrsi«noo  nolijsriBXosii  arfT     ,'^ni.ss.  a'JiWjIX:. 

alixow  o*  doiiffj  nx   ©Oi^Xq;  swoisaosl)  b  891X9.71x3  Jbaxi-ji:  r- 
iioifiCw  xioiJ'iljftoa  Quoiaamsi)  aiijf  Ic  0oXX9q;f[s  rrcBW  0^  JbsX  i;  i 
-rfoo  otiXs  noi:;{-oixiX^Qi>  MaiJ      ,eosXcx  axilsC'iow  biBU    " 

.d-Oi'i  aoij'aBn».f«ioj  9  •  fisitofio'..    Qdi  isbnu  nox;?sena.;ctco  T5a(_ 
XalTt*  n   ^ifmlXaqqa  \;cf  fcsXil  asw  qusbI  Xg^ejn©^  aid    • 

^rtflXXsqq-a  .tnstia^ijl,  Isiss   a?: 

ni:  -^jiXTaa  d-jsrfJ-  soaoXoaXi)  biooui  sxrx'  ,Xj:dqqfi  eixi^   aaa  . 

gjaCXsctra  xioiiiw  no  vj®^  «joC^    .i'Xex   ,'5  -r-^d'nTsvoil  lo  sf^inTO'^   3. 
,•001  Ijs'xs^tno  i$«i;ai?X3   aaira  «?'J  /.r/rni   ■?: . 
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appeallant'f  nine   r.o,    3,    tested   the  rorf,    exaiained  for  gav 
and  reported   itp  condition  ».f6.     Later  in   tiie  day  appellee, 
as  an  extra  helper  to   a  roachine  nian,    entered   sRld   room   to 
under-cut  coal.      They  irif.c'e    an   erajcilnrtion   of    the   room,    fourid 
no  drjieerpus   condition   nnd  v;ent   to   ■^-'ork.      After  hnving  under- 
cut   to'\e   Gi(-ht  runs   in    p.-^id   roon,    eever?!].   torn?   of  corl  from 
the   f'-ce   fell    out   '^.nd   onto   apppllee,    nnd  cax^syed    the    injury 
for  which  he   peelcp  a   recovery, 

il'.e   evidence   dipcloces   thi?t   t^iere   erirted  vY^^t  ip 
Icnovm  ns  a   "slin"   in    the  vein   of  cor'l    piturted   ?'evoral   feet 
bnck  of  the   face   of   the  workinf  in   prid   roo.^i  on  the  '-uorninfi 
in   cu.ftion.      This    «lip    ertended    through   reveral   ndjpcent 
rooiac   rJ-oni,    paid   entry   in   the  mine    pnd   riiile    ite   e"i?tence 
eeeracd    to  have  "been   knovTi   to    the   ninere  generplly    there    is 
no   evidence   in   the   rfcord  th&t   itp  eristence  wp,?  knov-n   to 
appellee,    or  th?.'t   his?  attention  roe   ever  cplled   to   the    pnjne. 
The   slip   i!?  de perilled  pp  hcing  a.   jseati  stiout   one   fourth   inch 
viice,    uruolly    iilled    rith    poft   coal   end   it   could  be    ?een 
on   the  walls  of   tlie-  roomi?   pdjacent   to   the   one   in  v.-hich  ap- 
pellee '.vas    injured. 

On  the   trifl    of   pr.id   cpuse  c.pr'ellec   clfered  a   cer- 
tified copy   of   the   notice   filed  hy  3T)pel3Bnt  with  the  Ijidiip- 
trial  :Board    of  itr   election  not    to  r^p.y  con  cnrr-tion  under   the 
act   01    June    28,    1917.      Thip   evi''ence  -w.!?   objected   to  by  ap- 
pellant  on   the  Gi'ound    tlir't   It    <?tited   that   the,   r.ct  t/-s   to  go 
into   effect   on   July  1,    191&,    n.  dp.te    5?ub!?equent    to    the    trial 
of   oaid   cause,   hut    the   objection  ■v-.'-p.    overruled  and    said  evi- 
dence was   admitted.      This   nlin;     if   tie   court   i  o  aseigned 
nr   error. 


:,-,;';  -  -     ,■'    .  -  Caoo   tW'  - 

:;■■;,  ^rf^  .two   XXi- 
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In  our  Jurf^ment,    the  notice   filed  vdth    the  Industrial 
Board   »ufficiently  Identiflet*    the  act  hy   itp   title,    and  thnt 
ep.id  jjctlce   vp.e    sulficient,     <?ven  thoup^h  it  n;ny  have   contnined 
an   erroneous   recital   np    to   the   dnte   the    act    tor>k  effect,    Ctin 
V,    ^eoTile,    156   Ill.b4^;';    iotton  v.    I'eople,    P,29   111.512. 

It   18   lui-ther  contended   by  nppellnnt   thnt  t?:ere  wpc 
not    euiiicient  proof   ol    tri.€  porting   of    thie   notice    to    C5in--ily 
v.'ith  the  provisions   ol   the    etatute.      Ihere   "n^s   evidence   in 
the  record   tending   to  eho-w  that   spid  notice  wae  properly  pos- 
ted,     iioviever,   we   think  tuider   the  holdinp  of    tiiir  court   in 
the   cnse   of  Batenan  v.   Cnrterviile  a  oifr  iiuddy  "^onl  Co.    186 
lll.App»567,    that   vAvere    the   nilegation   in   the   dfccl??rntion 
that   the    employer  has    elected  not   tc  pay  c  oi^Tpene?tion  under 
the    "Orlonan'p  Conpeneiotion  Act   ip  not  denied  hy  a   e-oecial 
plea,    proof  as   to   the  execution,    filing   and  poeting   of   the 
same  is-   thereby  weived.      v'e  ho3d,    therefore,    tl.  t   the   record 
in   this   caee   e^jt^hli^hep    th-^t   <?pY)el  1  ii.nt   li??   elected    not    to 
pay  cimpeneation  ui^der   the   vorlcnan'p  comoenention  act. 

It   is  next  insisted  toy  appe31a.nt   that  no    recovery 
cvn  "be  hsd  by  appellee   for   the   re-^'son  thet   under   the  Vines 
and  miners   Act   ae   JVTiended   in   19IJ,    it  v/ae   not  the   duty   of 
the  dine  examiner   to    examine    tor  nnrnie   conditions,    other  tiian 
each  as  are   oprticularly   pet   fortli   in  paragrarih  4   of  3ec.    21 
of   L.hRp .    93   of   the   nevi;?ed   Statute?   of   1911.      G«id  paragrr.ph 
4    in   reference   to    the   outie?   of   the   rjine    examiner  being  ae 
follows?:    "■'o   insp.  ct  all  plfices?  v.'he^ro  men    are  required   in   the 
perfomence   of    their  duties   tc  t^hp?   or    to   v/or!<,    -^nd   *^  ob- 
serve whether   there   rre   r^ny   recent   f&ll?   or  danf;eroue  roof 
or  pccumulntionp  of  ga»   or  dnngeraiie   obntructione   in  the  roozi 
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or  roudwtvy;   aiicL   to  examint   epeoially    the   tdtee  r-nd  acceeti- 
Lie  parts   of   recent  ialio   Evnd   eld   tobs   r.nd  oir-courv?e«, " 
In   the  caee   oi"  ;  ytjatt   v.    Southern  toal  w  .i^ining 
'^o.    iti(.    lll.>'pp,lt»'/,    tiiif.'  court  ii«ld   that   ins&rauch  as  the 
v<ord:i    ''or  other  uneaxe   coriditione"   contained  in   the  fining 
etatuto  prior  to  its  ai;iendme;it   in  1911,    hnvint   been  oraitted, 
that   tliv3   iorce   and  eifectE?  of   decijion??  1)=  ped   on   the  worde 
"or   other   unaaie   condition?"   arc   /'.ot   apiiicaule   under  the 
aiaenduent   ol    li«ill,      Ure-st   rt-liance    is  place-d  hy   pproellant   O-i 
the  holding;   in  eaid   case.     Appellee,   hov/ever,    does  not  brre 
his   rifht  to   a  recovery   an   the  violation  by  nppellsiit   of  any 
■tatutory  provision   xor  the    gaiety   of  employee    in  Kinet-,    but 
upon   the   cOBUMon  law  duty  of  appellant   to   ivi.rnisli  him  n   safe 
place   in  v;hich  to  \'ork.      Vhe    record   discloeee   IrcfEa  the  con- 
dition  oi   tne   roons   uioxifc    ti.is   entr;y    includirit;   the  roome   ad- 
joining  eaid  room  i^o.    IC,    it   clearly  appears   that   this   slip 
extended   through  rao;.t   oi   these    rooms  3u-id   th.-;t   it   extended 
into  rooiii  :.o.    10.      Ihe   evidence  further  dieclosee  that   in 
sevfe-ral   ol    ther-e   rooms  v/hen  the   vein  of  coal  vvr-i-  being  under- 
cut,   falls  had   occurred  v-nen  the   slip  was   re-ched;    that   the 
cosl  wae  likely  to   iall  viien  the   slip  w^s   reached,    although 
it  did  not  always  do   so.      -e   thin^,    therefore,    thRt  the   rec- 
ord   eui  iiciently   brought   to    the  iiotice   of    p])pellant  and   its 
ofliceri?  the  presence   of   thia   slip   in   raid   vein  of  coal  in 
the   entry  in  question,    anu   thnt   it   extended   through  room 
liO,   I'c,   and   t/iat   it  constituted  an  unpcfe  condition  vihen   the 
coal  W.18  being  unaercut.      It   thereiorc  -wnrranted   tae  jury 
in  finding   that  apT)ell.'int  v-^b  negligent   in  not  bringing  to 
the  attention  of  appellee   this  iui;^fife   condition. 
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Xt   is   argued  by  appeljant   thnt    if   the    elip   fine   not 
visille   in  room  Ko.    10,    nt   the   time   it  w-ie    exnxr.ined,   by   ite 
nini:   examiner,    .^nd    tli.-^t   Itf-   presence   wap   not   i-i  ipclof^ed   upon 
5?oimdinir?  tein^  mni^e   "by  hi'.:,     t3t"t   therefore    the   proximrite 
cnuee   of   the    conl  f falling   on  appellee  vine   the   under-cutting 
of   tne   coal.        c   thinlc,   ho\/ever,    if  the   evi  dence   in    the   rec- 
ord  77PP    puflicient   to    v/nrr.-.nt   tVie    jury   in   I'indinc:   th  «t   epTCl- 
2nnt   and   itr=   oificerc   Icncnr  or   Phouid  hav«   kncvai   of   this   slip, 
f.nd    th-t    it   extended   into   roon   lo,    10,    and    thA>t.    it   vrae  likely 
to   foil   upon   Vjeing   unfier-cut,    th- 1    it  vms   the   duty   of   ap'-el- 
lant   to  give   notice    to   n,p-r>cllee    thereof. 

It  dight  "oe   observed  v/ith   reference   to  the   cpse  of 
i-y^att  V.    :iouthcm  '^-o-il  u  Lining  Co,    suprf.,    thrt    the   court 
in  deciding   or.id  cauee   fovmd   ths^.t   the  plaintiff  'knevi  or 
should  have  knov>'n  of   the   condition   in  the  tfine   vAiich  caused 
his   injury   nnd  lasde   tVioir  finding-  of  fact   thnt   the   plaintiff 
v.'ap  not   in  the   e>;ercis«e    of  due   care    lor  his?  rv.-n  ppfety.    'in 
thip  cppe,    hov,'c\er,   an'-ellant  h?iving  ele^oted   not   to  pay  co!T!« 
peneation  under   th.e  VorJongr.'f?  Compenention  .-.ct,    is  deprived 
of  the  defense   of  contributory  ncfJigence   and   fellow  servsnt, 
rnd   the   only   qutrtion   to    lb   deterraincd  by  the  Jury  i  <?  whe- 
V.er   or   rot    ?:'pnel]r»nt    v^.'--  (guilty   of  n<=rglif;encc   v,-}iich   in 
whole    or   in  part   resulted    in   the   injury   to   appellee. 

It    ir    ineieted  by   nppell&nt    in   its   frtument   that 
appeiiee  knev.'  of   Uiis    glip   in   appellant 'p  nine  f.nd   that   there 
Tfis   no    occnsion   f^^r    op^elirnt   bringing,   that  f^'ct   to   hie  no- 
tice',     -..e  }in.ve    searched   the   record   and    Rre  vnv.l>lc    t4  find 
any   evidence    ^o    the   effect   that   ?ip'.ellee  l:nev;  of   this    ellp 
or   of  the    c-mdition   in  the   rooias   adjoining   room  Va,   in. 


The   e\idencs   alfimtJ  tively    alio\e   that  apr/tl .;  te  novcr  wse   in 
room  Ho.    10  until   the   doy  he  wne   injured.      It  vuio  n   qucetion, 
th.cref '^le,    lor    the  jury  ,\e   tc  vhcthei'  or  not  aTir-e31r.nt  rme 
t:uilty   oi  nofrlltence  wliich  re.  ulted   in   tlve   injuiy   to-  appel- 
lee,   and  ve  ore  not   i.hle   to   pry  thr.t  the   finding   ol   the  jury 
on    thrt   controverted   'ivu  f?tion  ir  p.^i'vinr't   the?  j.-^anilcct  wei^'ht 
of   the   evidence.      Unle?f   the  verdict   on  controverted  ques- 
tions  of  fnct   i.^againf't   the  manifest  v/el^ht   of   the   evidence, 
this   court  rculd   not  be  7mrrsnted   in   setting  fiside   the  judg- 
ment  on  th-^t  £'round   alone,      ^wenj'on  v.   Doylt,    1G8   App.60, 
It    is   next    inr--i«ted   "by  n.;o  ■cllant   that    the   court 
erred   in  f:ivine  np-^ellee'c?   reventh  inrrtruction   to   the  jury. 
It  hcin4    insisted   by  apr'el3fsxit   thnt    tht    inptriiction   in   ef- 
fect  told    ^he   jury   th-t   the    3.1  ip   in  the  ccr3.  vr. s   the  proxi- 
mate  caupe   of   the    injtiry,    ;'nd  th?t    it  v;3f  peretiptory  in 
ch?ir'5Cter  and   directed   t>ie  jury  to   fir.d   that   the  cause   of 
the   accident  yr.'^  tlie   slip   in   the   conl,      We  hrve   examined 
thi£'   inrrtruction  ond  fpil    to   find   th^  t   it  ir/p.rrpnts  the 
criticisEi  m-'ue.      '5-he   inotruction  directed   the   jury  that   if 
they  believe   from   the  prepondcrr-nce    of  the   evidence  thy^t  at 
the  tine   of  and  prior   tc   the   injuiT   of  pppcllce   ns  alleged 
in  hi?  declnration,    there   eriicted    in   the   coal  ner-r  thtj  face 
In  room  ho.    IC,    v.   fruit   or   slip   rf   ?uch  s.  chra-^cter  sp  likely 
to  c-uee  coal   in  the   free   of   er.id  room  v.lien  undercutting  to 
fr..ll    and    if   sp.id    f^ct  y/rp  kr.ov/Ti  to   the  «^ppellrnt,    company, 
or   th-t   it?  eriftf^nce   and   oharr.cter  could  h.'5vc  been  Tcnovm  "by 
t}.c   erercise   of  rensona'ble   care  and  dilifience,    and   if  not 
knoY/n  to  r-nrilee,    thnt   then  it  v-'^s   tl\e  duty   of  appellant 


to  have  wf.med   mrit-ute   of    the   existence   of   eaid  fault   or 
elip.      Ve   see  no    serious  objection   to   thi^   instruction,    and 
the   ccnirt   did.   not  err   in   civinp   the    .:n\'e. 

It    if  next   inpirted   by  R;ipel  lar.t   th/tt    the    court    errcr" 
in  refusinc   the    seventh  of   itr-  refv^ed    inetruc  ti'^ne.      -Ve  hav«: 
eyM!:ilned    tbie    inetructi-^n   r^nfl    find    thrt    the    court   did  not 
err   in   it?   refuprl   for   the    reapr^n   t].-(t   it    c'>.lled    the    atten- 
tion of    tiie   jury   to  particulr, r  feptur(-'«?   in   the    evidence  and 
inrtructed    then   thct   t;i.ey    phou3o    ^ive   c  onri  deration   to   the 
E?rae   in  iiipj<:in£   up   their  verrfict.      Thit;  ch3rncter   of   inetruc- 
tion  has  been  f  reTuently  cniidenined . 

iinding  no   reversible   error  in   the   record  the  judg- 
ment  of   tlic   trifl    court  '-vill  he   affirmed. 

Judgjiient  afiiraied. 
x,ot   to  Le   reported   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mo  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon,  Illinois,  on  the  Fourth  Tue.sdap 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  'd7th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice.  § 

Hon.  Franklin  H  Boggs,  Justice.  |: 

Hon.  Harrp  Higbee.  Justice.  S. 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  IfASLEY,  Sheriff. 

And  (Afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  DilPlF,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION gn  the  words  and  figures 
following: 


I.A.  27O 


ERROR  TO 
'APPEAL  FROM 


Circuit 


COURT 


Saline 


COUNTY 


TRIAL  JUDGE 


HON. 


A.,. W...... LEY/IS.. 


Term  lio,   81  In   the   ApnelJ.nte   Court  Afrenda  Jo, 41 

of  lllinoie.iourth  District. 
October  Term,    A.    Vj ,    1916. 


Urie   J.   linTTiilton,    /-npf-llee 

V, 

; 
The  Clevelond,    Cincinnati,  )   Arjpcal   iroia  Circuit  Court 

) 
Chicai;,o  &  3t. Louie  Railway  ^o.,)   Laline.  County,  Illinois. 


App  el 


l??nt4        ) 


Op  in  i  on  by  \.  oct  e,    J . 

Appellee   instituted   suit  stirtinst  apr.c.'llant   be£4r© 
a  Juf.'tice   of   the  1  cace  of   Saline   County   to   recover  dsiaages 
on  certain  g^ods  alleged   to  have   been   shipped   to  appellee 
over  appellant,    railroad.   The  demand   indorp-ed  urjon  the   sum- 
mcnp   issued  by   tlie   Ju^'tice   of  the  Pe.'^ce  van  «;150,0'"«    The 
Justice   of   the  I  e?>ce   on  tlie  htarine   before  hit;i  found   for 
apyellec   cind  t^ave  judgment   for  il^l.fb,      ;vn  anptsal  vms  taken 
to   the  Circuit  Court   of   sp.id   County  roculting   in  a  verdict 
and  Jud,^imcnt  fi^iainct  appellant  for  i:,  193.4o,    fron  which  judg- 
laent   this  appep.1  is  prosecuted. 

Appellee   entered   n   raaittitur   in  tlUe  court   for 
C28.93  reducing    spid  judgment   to   Alc4.5w.    Appellee  bases 
his  couse   of  action   on  alleged  daiangee   to   twenty-five   sepa- 
rate  ireijiht   shipment ?.      Tlie   actireante  drunat:ep.    according 
to  appellee's   ttistii^ony  is    ,164.5-'. 

It  ip  firi?t  contended  by  appellant  that  a»  e  number 
of  said  eliipmentp  7;ere  inter!?t.'itP  ohipr. en t <? ,  in  wMch  Rn-nel- 
lant  wno    not    the   initial  crrier,    appellee   ae    to   tho?e    is   not 
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entitled   to   rticover. 

The  leading  case   in  tiiie  3tnte   on   tiiat  propoaition 
ie  looney  v.    Oregon    .'.hort   line  11, h.. 271   13  K  530.    In  that   cnpe 
recovery  wae   souf^ht   for   d;unacep  alleged   to  nnvc   resulted 
Irora  the   negligent   transportation   oi  ceft-'in   3hipment«<  of 
sheep   from  v<eieer,    Idrho,    to  CiiicaC',    and   it  v,"^^p  there  held 
that   recovery  could    only  be   hod   as   p.£;ninr't   the    initinl   c?^r- 
rier.   The  court   in  dipcuer^inf,   the  liability   of    ■•••lid  Kr  ilroed 
Company  under  the  i-ephurn  I>ill   and  Canaack  mticnrJment  thereto, 
at  page  541,    eaye:    "It  .(:•,.?.?•   fre'-iuently  been    explained  by   the 
court?   that   the  purpoee   of  the  Carmnck  amendment  v/ae  to   do 
SLVRy  V:ith   the   diff icultiee    shipper?  had   encountered    in    Peek- 
ing  to   recover  at^ainet  C'-.rrier!?   for  daEui^ee   to  property 
carried   over  more   thsn   one  line   of   railroad.      The   obstaclee 
met   by  a  shipper  in  atteiUiptint:   to  locate  rep  i-nieibility  for 
daKiat:ee   to  property  shipped   over  different   lincp  of   railroad 
v/ere   almost   ine-upernble,    and   frequently    tiie    shipment,    ae   in 
tiiiir  case,    was  not   only   over   eever?l   line-,    but   for  lont;   ditj- 
t<';rice;=  and   in   sevorril  different   '■tatep*      To  nfford   a   remedy 
for  such  condition  congress  gnve   the    shipper   the   right   to 
Ins-titute  an  action,    F^g^ninrt   the   carrier  tficeiving  YSt 
property  for  an   inter-ptate   ©hipT.ent,    to  recover  damages   oc- 
curi'inf;   anyv-'here   in   the   course   of   the   trans-.>ortation,    leaving 
it   to    the   cnrrier  receiving   the  property  to   recover  from  the 
carrier  on  wV^oee  line   or   lines   the   dan!a£.:e   or   injury  occurred," 
The   conetruction   of    tlxis   net  \rith    said   amendment  v/as  before 
the   United   iitp.tep   oupreae  Court   in  Atleritic   toast  line  I. .K. 
to.    V.   ravereide  i-ills,    r?.19   l',.,.183;    Ada^iS  ^.xpress  Co,    v. 
'^yninrrcir,    '^'^*   •'  .'  ,^91      Td   tV'P  aom<»  f«<-in«>t.viir.tinn  was  .civen 
a?    to   the   liability   for  damai:,oe   to    phipment.p  being  c^mfined 
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to   the   initinl  cr.rrier  np   is   l^id  down   In  l.ooney   v.    '^re^nxi 
Short  line  i\.!..    supra. 

Vie  hold,    therefore,    tiint  pb   to  all    interetate   ship- 
mente   vJlierein  appellant  w.^a  not   tl.o   inttinl   cnrrler,    ap^'eilee 
ie  not    entitled   to  reco-ver.      ^ouneel  ior  nprcllee   concede 
that  appellant   wms  not    the   initial    c   rrier  us   to  c-everal 
of    said    ehlpmentr,    and   thnt    if    recovery  te   limited    to   8hip- 
nientr  v. he  re   appellant  vine   the   initial  carrier  Mi?  dnria^jee 
v/ould   be   vl04.05.    On   the   other  hand   appellant    in!?i5ts   that 
it  me  the   initial  carrier   in  only  n   small  niuntcr  of   sold 
shipraente.      It  vdll  not  be   necesp-ry,    hov.-ever,    for  up  to 
determine    this   controverted    queetion   of   fr.ct    n~    there  -will 
have   to   be   another   tri*?!   of  Ihir  caure   for  reaeono  herer>iter 
cienti-^ned. 

It    ie  next   contended  "by  pprellant   tl.nt   e-'>'-.ellee   frijel 
to  m!ni:e  clain  for  lo9£?  within   the    tijr.e    rn-'ecif ied   in   the   con- 
tr^cte   of   shipment,    and    thrt   •5.1;   to   sll    interptatf    shipsaente 
where   euch  notice  vr^is   ■•ot  £,i'^^n  there   can  he  r,o    i-ecovery. 
V.e   thirik,    under   the  i.re'?t  weight    nf  p\;thnrity,    apT)ell-3it   is 
rijilit  in   thit-  contention. 

Itf  uost,    if  nit  nil   of  the   shiprriente   in  que ?t ion, 
appellee  was  required   to   fi3.e   claim  ior  daraa£.  ee  vdtbln  four 
i.onthe .   This  requireinent ,   we   think,    T;aB   reasoneble  and   that 
the   threat  t/eibht    of   authority   ie    to   that   effect,   b  &.  C.8.V.. 
......Co.    V.   :oeE,    ICb   lll.App,54:    C.CC,   a.  3t .1  .Hy .Co . v.i-iewlin, 

74   ApT.,.628;    C.'  .C:o.  St.J-.iy.Co.    v.    ..ozarth,    Ql  App.r.S;    i.r.Ai 
T.ny.Co.v.   herrinan  :  ros.    ??7   l.P.COO;    ra.nc<r-.p   City  S.>:.Co. 
V.   Carl;   S"?..  .';.  83. 

It   is   conceded   by   -".rj-^, ellee   thn  t  ap   to   .t,  large   number 
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of   oaid   shipnentr   it  did   not  coiaply  v/ith   the   conrUtiond 
of    the  contrnct    of    phinment    with   reference    to   the   fiving 
of   ni^tice   of  claira   :'or  dnniat:e?,    but  he    inriftg  that   the 
Civint   of    said   notice   v/ae  waived,    by  apnel.lant.    ..e   do  not 
think  tii' t   tile   record   fhov/a  a  waiver.      The  i;ur  en  therefor  was 
on  ajj;  ellce    to  niaxe   the  necessary  proof  vith  reference   to 
notice   of  claim. 

It   is  aleo   insisted   'oy  opneliant  thnt   the   court 
erred   in  giviiat   the   four  in strvicti one  t'iven   on  behalf  of 
appellee.      \ie  have   exnained    these    instructions  nn&   nn   to 
instruction  i.o.    1,    we    pee   no    sutetantini    olijection,    and 
there  v.'as   no    error  in  (giving   the   sa.e.      Inetriiction  No. 2 
is   erronooue   for  the    reason   that    i^   rloe-?   not   lir/iit  tVic   right 
of  recovery  on  the    interetr'te   ehirjment"   to    ?uch   of  srid 
rhipments   ar   were   received  "oy   -^ppftllpint  as    the    initiril   c  •  r- 
rier,    pnd  under  the  autjcrities   alove   cited   this  vai?  nec- 
eetjiry.      Instruction  I.o.    5  ie   ahatr-'Ct   in   lorra  and  indefi- 
nite  in  Giiaracter  a.nd  ^70  uld  in  cur   jud^^ssent   tend  to  mislead 
the  Jury  and    shoxild  not   liawe  toeen  f:iyen.      Instruction  Ho. 4 
ie   si'roneous   for   tiie  reason  that   it  avit   ori^en   a  recovery 
a^ainr-t   apptiliant    for  any  good?   th^st   v/ere   darcp^  ed   while   in 
itF  porsjession  ^viti.out  referonce   to  T?hether  s-id  goode  ■were 
intcrtta-t.e   shipments'  or   not.      If  an  interstate   shipment, 
ai.2,ellr.nt,    to   he  little  muet   ii^ve    oeen   the    initial   carrier, 

lor   the   reaeonf:   above    stated   the    jud/nient   v?ill    be 
revcrred   nud    the   cauee   will   be   reminded. 

Keverpe-i  end  .'.er'-inded. 

!iot  to  he  reported  in  full  . 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  ivithin  and  for  the  Fourth  District  of 
the  State  oflllinoi.^.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mu  hand  ajyi^a/rixed  the  seal  of  said  Court 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  heM  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  ^ear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  ii7th  day  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917.  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


J.Qh.n....M.e.i.e..r..»... 


..Appellee.. 


vs. 

No.  .88 

October  Term,   19  16. 


C . C . C . &   S  t . L . Ky . C  0 . , 


got)  I.A.  ^b5 


.....Ap..p.-el.l.an_t. 


ERROR  TO 
APPEAL  FROM 


Circuit 


Lladison 


COURT 


.COUNTY 


TRIAL  JUDGE 


HON. 


J.    F.    GILLHAM 


Terra  iio.   66  In   the   Appellate  Court  At  endu  'I0.6& 

of  llllnoie,iourt}i  i)i»triot. 
October  Terj.i,    1916 » 

John  ieier.        Appellee        ) 

) 
ve.  ) 

)   Appeal  from  Circuit  Court 
Cleveland,  Cincinnnti,    ) 

Cl.ice.i,o   and   ot. Louie  I  L'.sdieon  County,    Illinois. 

hailv7ay  Coiapany,  ) 

) 
Appellant      ) 


Opinion  "by  Boggs,    J. 

This   appeal  ie  prosecuted  \>y  appellrint   to  revere-    - 
Judfment   of  the  Circuit  Court   of  Kadisori  County  for  $2000. GO 
awarded  appellee   for  perronal   injuries   euetftined  by  hira  in 
being  hit  by  a  passenger  trrin  of   appellant.      Appellant   op- 
eratee   a  double   track   r^ilro'd,    running  ep.et   snd   v&et  through 
t^dison  County,    from  Lenox  to  Hilleboro.      -^  fer  miles  tregt 
of   the    village    of   '..orden,    a  pu.blie    road   cropper    said   trr-.ckB. 
laet  of  tiiie  crocking  woe   the  usueJ.  v^histling  post   for  v/eet 
bound   trains,      'jome  SC)0  feet  -west   of  tlie   roed   on   the   eouth 
eide   of  the   tracks  was  a  signal   tov/er  Cf?lled  Cape  ?ov/er. 
Appellee  lived   in  a  house  north  of   the   tracks   and  just  west 
of  the  nublic   road   cropping",      i'he   record  dieclosee   tiiat  ap- 
pellant,  Company,   v/ae   in   tlie  proces?s?   of  re-ballaeting   or 
rniainf.   it?  north   trock  rnd  had   let   the   contract   to  ^(.hite  & 
Comrjany,    Contractors.      The  nortli   track  was?  co'"   only  uped  for 
"v;e3t   bornd   trr;.ffic    rnd    the   pouth   track   for   aat?t  bound    traffic, 
■^•jt   -^hc  evidence   .llncloses   tl'.p.^   there  -ere   con-cctl^n?  ^^e- 
tween  the   trr.ckg  at  various    intervals   and  occasionally  trains 
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were   owitched   '  croes   and   "run  af.ainet   the    tralfio."      About 
ten  dryB  prior  to    the   nccicicnt   in   queetlnn,    appellee  woe 
hired  by  appellant' 8   pupervleor   to  net   as  a   flpfi^isn   of  tr<-inp 
running   over   the   trick  under   reT)f-lr.      It  wrp   the  duty   of 
appellee   to  {ro  do^ai   to  Cape  To\;er,    ^et   order©  from  the  oper- 
ator in   the  tower  find   then  go   enet   alont.  the   trscke,    set 
torpedoee   "nd  fl?.£  weet  bound  '  ra{hk^,    to  maintain  a  elo-w 
order  over  the  trnclc  being    re-bftllasted.     On  the  laorning  of 
the   injury   it  wee  Dieting  nnd  v/indy.      Appellee  left  his 
houee  Juet  weet   of   the  public    ro.-ci  and   started   to  t.o   to    the 
tower  to  cet  his   flai^tiihfi   orders,    said   in  doing   f  o,   he  testi- 
fied thf. t  he  -went    straight  acroes   the   tracks   toward   the 
south  side  -where  there  was   a  path  along  the   eoutl'i  trsck  corr.- 
monly  used  by  workmen  in  fcoint-;   to   the  tower.     Appellee  aleo 
testified   that   as  hs  croesed  the   track  he  looked  epsjt  and 
saw  the    train  in  oueetion   gome  ti^-o  wiles'  dietant   coming   dovaa 
the   trncke.      The  oridence   further  is  that  ap-iellee   turned 
his  br.ck  on  the  train  rand   stRrted   to  \7.?.lk  west  toward   the 
tower,   wftlkinc  on  the   eouth  edge  of  the   tiem  of  the   pouth 
trrck.      he  did  not  look  bnck   to   pee  which  track   the  train 
v/oe?  on,    "but  continued    to  walk  tov.ard   the   toY;er.      V.'hen  appellee 
had  w?ilked   for  nose  3G0  feet  he  was   struck  by  thepilot   of 
the   engine   and    severely   injured.     At   the    time  of   the   injury 
in  queetion  the   train  was   running  wept  at   ribout   forty    •'T 
forty-five  ailee   '^er  hour   on   the  eouth  or^  e»pt  bound   tr-c]: 
"a^ainpt   the   tr-ffic"  havin,'?  been    switoht*!    over  onto   r.<aid 
track  at  a   station  enat   of   the  plpce   of  the   injury,   ^"ippellec 
testilied  that  he   did  not  he-'^r  the  engine  ^.-hietle   or  the   bell 
ring.       The    rnnd    sime rvi  »>r>T    «nd    a    nr»n    nf    aTj-nellee    Vfho    weiT    In 
-he  tower  at   the   time  --^f   the   injury    urvth   tcptified  th'  .    did 
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not   hcfir  the  en&ine  vhistle  until    it  wac  nearly  opposite   the 
tower.      Cin  the   other  hand,    tlue   engineer  teetiiied   that  he 
gave   the  ueual  whistles  when  he  wap   a\>out  buO   feet  enet  of 
the  jiighv/ay  and  soae  ten   short  wt?.rnint  blaete   of  the  whietle 
between  that  point   and   the  pl^ce   v/here  api.eljee  wat    ptruck, 
and   th«t  the  bell  v/ae  rinting  all   the   tijne   operated  by  an 
automatic  ringer.     He  further  testified  th^^t  be  shut  off 
uteam  and   applied  the  brakes  ns    eoon  ac  he   sav;  appellee  v/ae 
in  danger  of  beine   etruck.      In  tlile  he  v;ns   corro.iorated  by 
the  fireman  .-ind   brakeman  v/ho    testified  positively  as  to   the 
blov.ing   of   the  whistle  and    ringing   of   the  bell. 

The  declaration   eoneipts   of  tvro  count «,    the   first 
count  being   the  ueiae-;!   commnn  lav/  negli/i^ence   count.      The 
Becond  count   aHegee   that  appellant  %'^b   engaged   in   intei- 
State  commerce   nnd  thr.t   appellee  was   eiaployed  by  appellant  , 
in   euch   coiamerce.      Joth  counte   of   the  declaration  declare   on 
oomuQon  law  neglifcence   in  appellant  runnintj;   its   train  en   fir  id 
eouth  track  at  a  high  rate   of   epecd  without  (.giving   timely 
warning  by   sounding   the  whietle.      lieither  count  declares   on 
the   violation  of  any   statute   enacted   for   the    s-fety  of  em- 
ployee*,     i'o  the   fir?t   coiint,    the   appellant  pleaded   t}ie 
general  ieeue   r>nd  alt?o   a  plea  denying   that  appellee   was 
enployed  by  appellant   at  the    time   of   the   injury;    to   the   sec- 
ond count   appell'^Jit  ^)leaded  laerely   the  general   ieeue. 

At   the   close    -if   appellee's   evidence    -.nd    then   attain 
at   the  close   of  all   the   evidence,    instructions  vere   submit 'cd 
by  appellant   directing  3   verdict   of  not  f'uilty.      Those   in- 
structions were    by    the  court  marked   refuped,    and    their   re- 
fusal  is  Rssiened  as   error.      It   is   strenuously   insisted  by 
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counpel   lor  appellant  fiv^t   anpellee,  having;  Jrowledge   of 
tlie   oncominf    trsin,   T^hich  pf terv^rt^p   ptrucli:  hiw,    v/.^p  p^iilty 
of  contributory  no^li{.;ence   in  wp.ikinp  dovm   the   tr 'clr   on   the 
end  of   the   tiee  v.-itViout  looking    ^  round    to   npcertain  the 
wherenboute   of   the   oncoming:;  trp.in. 

in   our   viev.   of   the  cage   it   ie   immaterial  p^.p   to 
whether   or  not   a  pellee  wos  guilty   of   contributory  nef.li- 
t^ence,     lor   if   entitlod    to   rr-eover   at   nil,    -iit-   recovery  auct 
be  uncer   the    second   count   of   Lie  decl-rotion.      11  we   -^re 
correct   in  txiis   oonclusion,    then  even   thou^x -np^^'el^ee  v/ere 
guilty  oi    contributory  negligence   it  v/ould   only  be  material 
as   sifectisit,    the   cmiount    of  dai-aa.f  es   he  v/ould    be   entitled   to 
recover,    if   entitled   tc   recover   at   all.      Under  the   decirion» 
of  our  i->upreEie  Court  ?.nd  the  decipions?   of   the   ;3upreine  Court 
of   the   United   otates,    it   ir  conclusively  held   th^t   v;here 
Congress  hn-  entered  the  field  .-»nd   t.nken   no? re ^ri on   of  n 
subject   over  v/hicli   it    ir.   given  control    oy    the   I'ederal  Con- 
stitution,   its   vocsernion  and   control    is   exclufive.      iitaley 
V.    I.e.;-;. II. Co.    268   131.    Z56;    Devine   v.   G.ll.l.u,  r.Uy.Co.    2:>Z 
D.C.I;    Lt.Louio,    Crh  I'rpncieco   u  Teyne   >:.}., On.    v.    ;.eple, 
22C    I.. ^.15 6. 

In   ^t;  ley    v.    1  .L  .iv.Ii.Cc,    supra,    at  ^i^e   S77    the 
t^ourt    cays:     "Tlie  ledernl  -iEploycrp'    liability    "ct   has   taken 
poireeesion  of — hag   oceupied--tliat  field   for   the  rurnope   of 
calling   into  play   therein   thip   erolupive    -.onev  of   the  led- 
eral  t.-0"verninent .      ileccb-f^'-rily,    nil   co'ir.on   or    ctrtute   Ir-v;   of 
this   otate    on   tii^t    eubject  has  been   superseded.      Tiie  field 
of  liability  as   to  employe?   injured  vjiile  enf  at  ed   in   inter- 
otate  comnierce   on  r?ilror».d?   ip   occupied  erclupively  by  the 
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iederal  -jaployere'    Liability   ;.ct,--ond    tl»at,    too,    retinrd- 
loBB   oa    Uie  ne£;lit.ence   or   ]-'ck  oi  negJlfcence    if   eitiier  prrty 
to   tiie   lititi'ition.      Leyond    oue'stion  the  reder^^'l    .m/loyerp' 
Liability  act    superseded,    np    to   injuries    of    anyloyees   en- 
g<^t-ecL   on   railror.df?   in   inter- :. talc   cc  i'Tio.rce,    pi''    itfitute    or 
common  J.av/   in   force    in    the      tpte   of  Illinois    ;:ce\ioug   to   tl.e 

paeeage   of    the     .ortanen*'?   conpensation  net Tae 

decedent  imvint;   been  eniifited,    rt   the   tisie    li    •  io  deft tli,    in 
int>;'r-  'ta  te  coramerce,    t}ie   reocvery  evi  ■  t  "be  hnc\    a    at  all, 
under  nnd   pu'oject   to   the  '>rovi?ionp   of   tl.e  J^erierril  I^raployere' 
Liehillty  act." 

oection  3   of   the  Tedernl   -Eiployerr'    ~i'-    ility  Act 
ptovi-lee   p.e   folloT.'j?:    "Tnat   in   ?11    -•'.cti'ins  here-^i'lcr   brouiiht 
ag3inj?t  rtuy   .-^uch   comoion  cm-rier  by  rr- ilrond   under   or  "^y   vir- 
tue   of   ^Ftuy   of    tlie    nrovisions   of    tide    act    tc    recover  dama^^eB 
for  personal  injuries   to   -n  enrloyee,    or  v.-jjere    <;uch  injuries 
have    rec-ulted   in  i^ie  d€at)i,    the   fret   th;  t   the   earloyee  ar.y 
have  been  fuilty  of  contributcry  negli^^ence    t-h^^ill    aot  Ij'r  a 
recovery,    but  tht   6.&nsni^es   phall   be  d iTj-.iniehed  hy  the   Jury  in 
proportion   to    the   amount    of   nei_.lic€nc6   attibutnr0.e    to    euoh 
employee;    x-roviced,    thnt    no    -uch    employee   ---.ho  Eoy    be   injured 
or  killed   ghall    ue  held   to  have  been  c^i'jty   of  c -itributory 
negligence   in  any  cnpe  \7here   the   viol-ti'vn   oi    r-ucii  com-ron 
carrier   of  any   f;tf=tute   enncted    lor   the   e  'fety   of  emnloyeee 
contributed  to   the    injury  or  de-^th  of    evd.\   ctttI  oyce. " 

In  order,    therefore,    to    recover   in  r\x\  .action  for 
dpjnsitcB   for  perponnl    injuries  under   soid  ret  by  rn   eiuiployee, 
it   iB  only  neceeeary   to  :^rove   th't    the.  injury  vj-p    the  result 
in  whole  or   in  ^  r  rt   cf  negli/ cnce   on   the  r'frt   of   the   employer, 
iederal  j^inployere'    Liability  j.ct.    .">ec.l:      t-^ley   v.]  .C.B.^.Co. 
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993.afit3ib  tftvAO'ry    o;?-   das  .aid i'  2o  8«C'X''-sj:vosit  ujtf;^    to  x,aB  tc 
\;,:>  -fli    :}r>ii^   it  ..  ■■I    hBill: 

P9M\;oX:  .  >.:,.t9l;p.a   8££i   tot  b^i^^n-^  &iut0^f<f!  TirnA  lo  'xsIiibo 
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•upra.      SBid   uec.    1  jjrr>vicie»<   waont;   other   thlntp;    "Thft  every 
common  cnrrier   by  rnllro-v3   vl.ile   enr,''f';ecl   in  ccmmerce   betv/een 

nny  of   the  GtHtee "h'^ll   be   li^ille   in   drrsFccp   to   ••^ny 

perfron   ?uiferint;   injury  '.vhile  he   is   employed  by   puch   c-^rritr 
in   euch   coimaerce,    or,    in  cage    of   the   de^th   of    such  employee, 
to  hip    nr  her   pert??nnl    reprecent-^ti've,    for    the  "benefit   of 
the    survisint,  widov  or  x;us="bfind  nnd  children  of    such  eiaployee, 
B/.ia   ii"  none,    then   of   puch   employee's   T»'''.rentf.-,    and   if   none, 
then  of    tlae  ntxt   of  kin  dependent  upon    puch   employet,    for 
ruch  injury  or   death  resultini  ,    in  v.hole  or    in  Tjcrt,    from  the 
neiilitcace   of  any   of   the   ofiicerp,    agent?   or  erxijiloycee   of 
euch  cra-rier.  " 

On   tiie   trial   of   tiiif?  case   -ippeilee   fijuhmitted  prima 
f  "Cife   evidttnce   that  appellant  w-;!?  engaged   in   inter-.jtate  com- 
merce,  and   that  he,    appellee,  v/"s   injured  v.hiie   employed  hy 
the  appellant  in   euch  inter- ut.^.te   cos-uerce.      Ko   evidence, 
viintever  vrr-.p   offered  hy   p.T)''>ellFint   to   contradict    the    evidence 
offered  hy  tippelxee,    and   in  its  brief  nnd  r-vrtutient  nppellnnt 
doef=  not    reise  -nny  question  as   to   itr   bein^;   eng?.'fed  in  inter- 
iitate  oonmierce,    or   at-   to  ap-^ellee  beinf:   eciployed   therein. 
Aesuinine   that  appel3ant  vas  engaged   in   inter- .tntc   coitrmerce, 
and   that  appellee   nt   the    tiue   of    ti.e    injury    in   ouertion  vrvv 
ongcoged   in   euch   conujaerce,    ti\e  rif^hte  rjid   ]i;:tilities   of   the 
parties   ere   to   be  i^overned   exclusively  by  the  l-ederal  Act, 
and   tne   recovery,    if    sustained,    ;iurt   therefore  be    rurtfiined 
unaer   the    tec^nd   count   of   the   declr-?rstion . 

it   ie  next  urged   by  appellant   thnt    the  r/isnileet 
weight   of   the   evidence    ehowe   cc-\clueively   that   appellpnt  ws.» 
not  taiilty   of  negligence   which   in  v,-hnlp   nr  In  -nfirt  cnuf^er?    the 
injury  in  question  to  appellee,      'ihe   only  negligence   charged 
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against  appellant   in   the   aecond  count   of  appellee' p  declara- 
tion  on  v/hioh   nppellee   can  rtcovcr   ie   the   failure   oi    the    en- 
t.,ineer   to  ^live    tiaely  warning   oi    t).'e   up'^ronoh  of  the  trnln. 
Ac  heretolore    irtnted  fippellee  and  his  tv?o  *ttntw-i.es   testified 
thr_t   they   did  nothepr    tiiC  v.'hiatle  blown  or   the   Lell   rung 
prior   to   the   injury   to   avpellee  ,  v,hi  >.i    on  the  oti.er  hand,    the 
en^;  inter,    iiremnn    rnd  brnlcemnn    oi  a  ■  .ellant    teptiiled   afiir- 
ustlvely   thnt   the   v.-hietle   v/.-is    pounded    eonie   5CC    leot   eaet   of 
the  hii;;h-\vay   rtnd   at   n  ''Oint,    ■\t   lespt   8^(:    fefct    c-^ft   of   ap- 
pellee,   and   thnt   rcpG'-ted  v.'.-^'rning  \tTpi?tp  v;cre    ?ounded.    Said 
Y.'itneoi?cs   on  Ijeh^li    of   .-ippellant  ol  eo   ttr^tified   fr.-'t   the 
engine  hnd  an  r<.utojaatic   ringer   "nd   thr.t   the    otli   ■*.-i^   rin^^ing 
Bnd   did  not    ctop   rint,ina   until  the   troln  had    f:'to:ped  ».nd  it 
had.  "been   shut   oil'  by   the   engineer.      The   credi  i;iaity  of   the 
•7  itnesees   and  the  weight   to   be  e;iven  to    tiieir   tonitiisiony  v/ae 
for   the   Jviry   rind  unless  we   cnn  say   tJ.i;-it   tlic   verdict   of   the 
ji^ry   is   Sj^ainpt   the  manifeL't  -Tjeight   of   the   evidG:;oe   vve  ore 
r.ot   r -rranied   in  reversing   tiie  judtjjtient  on   th  it  ground. 

Two   juriee  h.ive    tried   thie  care   ?.nd  both  of  theia 
hnve   fov.nd  ti.fc    iscuee    in  fever   oi   aprellec,    end   t.;j3.t  Rp^iel- 
Isj'it  w'. c?  fcuilty  of  neglit;ence   ae-   Ciiart,*?d.      In   vicv-'   of   this 
fact   ;'.nd   in  vie?,   of   the   fc:Ct    th^t   tlie   evidence    if?   conflicting 
V7itla  reference   to  whether  or  not  v;min£;   v.'pg  ^ivcn   oy   Uie 
eni.ineer  'oy   ulovdni;    tjie  whistle   -■ind  rin^in^,  the  hell,    vre  do 
not   feel    thr^t   we   would   oe   justified   in  reverririj;,   nnd    rerannd- 
ing  thir'  c.'iU;?e   on   th:Tt  £round   -lone. 

here   tv,o   juries  hr.vc    found    tlie    iesuc?    in   the    p'^rae 
way   on   conilictinfe    evidence,    the    trial    <~'r   eprellrte   ciurts? 
should   hp    alow   l,<-»    pet    naido    the    verdict    of   the    .iury.    -imers 
v.    C.t'.G,    u.   ..jt.L.    ivy.Uo.lLiO    ili.5o7. 
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In   order  to    pmvtain    the  action  under  the  I''e4er«'l 
^m2>loyer8'    lialjility   Act,    it  vae  necesppry   f-^r  f'Tjinellee   to 
prove  iie  woe   ei^iployed  >jy   -^-i  urllant.       "lie   cv?(^.cace   in    tl'ie 
record,    1/(5   think,    pufliciently  eptnvri  ipher-   the   emr^loyraent 
of   appellee  "by   •^.ppella.nt,   Convnvjiy.      -'-p-^iell  ee,    hi'.irplf,    tep- 
tilied    th- t  Chnrlep  .ivrald,    pupervlror  '^r   "ver-peer  oi   o'"pel- 
Innt  y.ired  hita  and   t};."t  he  cot  hie   '^rdere   ■->r   ':iirectione   Iron 
iiWHld.     Lvmld,   v-'lio   ft  the   time   of   tV\e  trirl  'v^s    -till   in   the 
em.loy   of   .ippellpnt,    tfestilied    th    t  he    employed   npoel]ee    on 
■behnlf   of  a-ppell£,nt,    tVxe    '.'it;  ioiir  ii.?)iJ  rond.      This  evidence 
wae  not    coatradicbed  in  "^.ny  \>/:'.y  by  rc^ellant.      Co'^tipl.«int,    ]j.oyj- 
ever,    v/rs  /cade  by  appellant  v.'ith  reference    to    the   rulin^p  of 
the   tri.il   oourt   in  not  permitting   it   to  crnf;:r   examine   appelje* 
and   the    vitnesje,    .-walti,    on   paid  point.      Aji   ex-TTain-^tion   of 
the    record,    "hov/evex,    d  isclopsp   thrt    the    coripl^int   ie  not 
Veil   tPicen  for  while    the   court  yt   iirst  lii.'ited   the   croee 
exaruinption   of  apisellpnt   in  rfjfert;nce   theret'-,    it    puosoquently 
allov/ed   tlie   aucstion    ^ut  'oy   apr.ellrnt  to   the  -^dtneF!?,   Ivrpld, 
a?    to    tiie    caployment    of  appellee,    \.o  be   an  covered,    the   cnrv/er 
"beiiit-    as   alove   t?t---ted. 

Lastly,    it    le  ur^ed   by  ??pf)ellr.nt   ta'^t   the   court 
erred   in  ;.:iving   tiie    aecond   insjtrriction  (^'ivcn   on  lehnlf   of 
appellee.      Vhis   instruction  is  ba??ed   on  .'ec.    1,    of   ti;.e  ied- 
eral   ..ai;/loyerE'    ^^ipA/ility    ':.ct,    and   ip   ohf^tr.^ct    in   i'onu,    rind 
vd^iiie    the  whole    section   is   rvot    set   out,    r;til3    ^-'p   are  \in  "ble 
to    see   HOT,-   the  t.ivin<i   of    t>  is    instructinn   could  hsve   ^ioc-n-  in 
any  v.iae  prejudiced   the   croe   of  np;  ellant,    and  v.e  do  not   think 
the  feivint,  of   the    same   constituted   reverpi'^.le   error. 

i inding   no  revernible   error   in   the   record,    the   Judg- 
ment of   the   trial   court  v-'ill   be  affirmed. 

Judgment  affirmed, 
j;ot  to  be   reported   in  full  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi}  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 


at  Jslt.  Vernon,  this 
A.  D.  1917. 


dav  of  April, 


Clerk  of  the/Appellate  Court. 


I 

I 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  M(.  Vernon,  Illinois,  on  the  Fourth  Tuesdai) 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
heinii  the  'd7th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice.  f 

^,        Hon.  Harrp  Higbee,  Justice.  ^ 

CHARLES  C.  JOHNSON,  Clerk.  THOIfAS  E.  PASLEY,  Sheriff] 

\    And  afterwards,  to-wit:    On  the    Thirteenth  dap  of  A§ril,  A.  D.  1917,  there  was  filed  in 

the  office   of  the  Clerk  of  said   Court,  at  Mt.    Vernon,  Illinois,  an  OflNION  in  the  words  and  figures 

J* 
following: 


William  K.a.s.t.en^J^jr._, 
Appellant 


No.    17 

October  Torni,   1 1)  I  (i. 


J.Qh.n_..lr.inlaaan, ^ 

Appellee 


\ / 


I.A.  307 


COURT 


.Xm.zh.i  ag  ton  COUNTY 


TRIAL  JUDGE 


HON. 


..J., j:.^....gi.llham.. 


c  C 


Tern  :^o.    17.  Ag^ndft  j;o,   G, 

Cctober  '>"er'.:.,    I'^IC. 

) 
V,  )      /ij^peal  irom   ..nshineton. 

Jo>in    .I'irikajin,  ) 

) 
/.p'  el  lee.    ) 


Opinion  l>y  Iiigb^jfe,   J. 

.^ppt>-lj.-\At,      illiaii;  Avastej-,    Ji".,    is   the   owner   of 
ei^,..ty  ?iCiee  cI  luud   in   ..asxiirigton  county,  -ii-iii-ois:,    lying 
tLi;   loi^   vva/  e;;Vfct  aiiu  v/e.~t.      iiorth    ^i'  aor.ellant'p  •^•egt  forty 
aci-e^   ie   ;i   forty  acre   tr.'.ct   of  3an<i   owned   uy   j^'^'.-s-l'iee  and 
er^t   of  tiio  latlfcr   ip  ajiotiier  forty   nci-t   tract,    avJiied  by 
V.illion  i;..^.f?ten,    '  r.,    the  father  of  flppellHTii.      --IJ    rf  the 
forty  o.crtihr   cf  3..md   ni.r.od   uy  iipiyeilee   x»    ^octon    Irnci,    ex- 
cert  al)oat   one  rx-crt  loc-ted   in  tr«    iriouth  eait  corner,    which 
is  iiijjh  ruid  .•;  part  of  a  hilly    olope .      ^he    iand  belonging  to 
apvollftnt   In  lAa^i  JAr;d  located   OTi   the  Idlit'   or   -Jhe    f.'lOTie 
tliej-eof,    except    cone   cix  I'-crts   on   the  north   (aide   f^f  Mo 
wt'tjt   forty   RCr-  k,    -sddfii'.^h  ie  b ot1.au   Injid   '<nd    liop   ricjit    to 
appellee' r   tr-\ct  wi.ich  Joine    it   '.n   tJie   ncrt/i,      ^^O'-.o  eigiit 
or  ts^n   ■  ore?  of   .ip-jellnnt '  p  v/er-t   lorty    tcree   inoludin£   the 
fix  .'icroB   in  tht=   hottow,   Lap  t\   »?lopc   to   tv.eaorth  and  the 
min   thi..t  falJH  thtreon  jilov)<2  nfituraliy  oi;to    the   icrty  acree 
av,-nf-r!  Viy  p».««T  i  ^e  ,      Abrut   t— £?nty  ncree  of  ayrfel  lant*  f  c^st 
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forty  ..creii,    four  :<i'   five  acr«B  of   t>ifc  forty   ^crev  lip- 
longing   to  iiia  father  >-x\d   t}i©  oat.    acre   1jelonfc;in4,   to   H-ipellee 
In   tliG   jsouUi  (iH^t   ;-.'i*ner  of  his    or»i;t,    islopw   tirx  rdv   the 
a5ith  v»e3t,     The  plr.t   introduced  in   'evidence    "hows  r*   ditch 
Dr  drain   ctartin^  near   the   not  then  r-t  corner  of  nr^pellnnt' e 
t.' -i-.-t  forty  sjid  running   in  --.  Mortiiv'^K'terly  direction  tn   the 
southeast  earner  of  tipv'cijf-*/' e  foi'tv,    to  v/here  *i  rond   is 
S'lid   to  he   iocntcri,    tJ.ence   north  ?iIoMt;   t>it   rofu*   eonie  75 
yurdu,   aiid   theri  acroof-   the   a-ond    onto  '^T!r>el3cr;e' p  land,   '.'hie 
ditcii  \.ht'rfc  it  entoreci   ;apy:exiee'e  land   is?   f=i>  ovn   \y  the 
vrocfs;  to  h   ve   been  .';hcut   lour  ie*it  deep  pj\d    fix  f  «.'t  t  v/ide, 
and   enue   of   the  water  fror;   it   fmrcrd   out   furt}-!.pr  on   over 
appellee' e  riaiid.      -'>orae  fovr   rr  five  yerrp  «po,    orpellee, 
in  order  to  'tore  rayadly  ciiltiv^te  Me   'ir^rd,    dvp;  r-   ditch  an 
hip   ovTi  "lenipci!?  hetvecn  hie    forty  ncre??  and   iiie  ■'■•r^pt  forty 
ecree   of   appel3^nt,      -iLier  ditcJi  norir-ieneeu  near   the  high 
t,roujid   in   the   fr!.uthe?<pt  c  oi-ner   of   f^tmellet-' »   2f..n(i  and  ran 
parallel    with  Aprjcllee '  9   south   iij'jo,    *ULd    tJiti   earth   trJcen 
fr-jEi  it  vss   thi'ovTi   to    ima   r;ort}i  of   the   ditcji  forn-iint    an 
ecibfinkiiient   on  t)xfi.t    cide.      The  ditch  and  emh'Ankn'.ent   po 
cor-Ktructed ,   ob^ti'ucted  and  ch&nf.ed  the   courre   ri    ti.e  n»>t';r- 
al   flov.'  of   tx.e  wf  ter  fron^.  appellant's?  ivefit   f-ort    ,    ?n   tnat 
inc'tet.d  of  lioing  across  fippellee' s   land,    it  v/r'P  c-rried 
wei^t   in   the  ditch  to  a  point  ae'^r   the   pouth  veft  crriter, 
vd*ere   it   emptied   into  nnotner  ditC::,    >vhici',  pcrr-.f-zyce  hr.d  raade 
on  ills   lRi-!d,    to   C'-rry   the  wntcr   fron   t>!ot   v^nint   to   the  north, 
■J  n   the    rrrin£   of   191;^,    fv    el  lee-  r.—'fJe   another  ditch,    txtend- 
inc   fro:;,  the   e.'->r>t  end  of   t>i«   ditch  elre-dy   e?li?tinf.   on  the 
eouth  a  into    cf  his   forty,    es^tvftrdly   to   the    f'-^ot   of   the   hill 
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in   ty.t    coutii   e-. ct  c.-'i'ra.r   ci"   the    t.r- ct    ».nd    thefjce   i-a 
V    nyrtiitr.fterJy  direction  ^rcn;i-nd   t.he   .f'-"-'t   of  the  hill    to 
tij*   cifpt   tide   of   tiie   I'ort^  .      Jn   f"-iicin:     '"-ii?  ditci.,    wr'^eliee 
tlirer;  the   dirt   cw   the   north  aiul  r  ortr:V,'ept   £?ide   of  the  ditch, 
1  -air-inf.   rn   t;ul)f jvlfrxnt   rn   th kI    ri^^e.      Trip   fn('bpn1;c!f.v.t   intended 
r.cr   re    tV.c   ditcjr.   r.nci   Tirli:ral   dr^  in  T-^^ich   c    rriert    the  ViJ»ter 
iron  fv- reliant' r-   ecc-t   fcrty   on   to   r>prfe3Jee'e    3  «.•- o ,    fsl-rinf, 
a  dnr..  atout  tour  feet   in  hsij.ht.      '-y   rereon  oi    thie  ditch, 
tn'bRnlaiic.nt  arid  dan;,    the  water  ilcvjinfe^   frori   thf=    eart   forty 
fi.crcc,   beiorjit.infc:   to  art. fillant ,   hir-   iVvthox'^  forty  and   ti;e 
couch  caat   cornt;*    of   Mvpel]  ee  •  p   Innd,    v^ere   cr-wu':    to    flor; 
iu  a    T,'outh\ver:'terly  dirtCwior,    to  and   tJiroUi^h  tx-e  ditch  on 
i.jae    i,  cut>i   side   of  apellee'n    laud   and   isif.ediateXy  no:oti>.  of 
tiie   ni."  acres   of  bcttom  land   of   ■^ryiQllf=.nt*  e  v^upt  forty. 

It   ie   the   clii.iu  of   appellant,    and  he    introduced 
I^r^jf   in   sfup- ort   'cherecf,    that  the    liret  ditch  ...^-.de  "oy  ap- 
pellee  aloat   the   couth  line   oi   Lis?   land,   }iae   filled   with 
cediitie^it,   until    the  "fcottotn  is   in  nlpoef?  higher  th.an  the 
dead    iurrov.'s   Ic-tding    Iron  ap->ellant'r   brtloii;  Isjid;    sxin 
c-in<e    the    lar-t   ditcVi  and   c^cnter.kraer.t  -erfj  conetrvcted   thr.t   the 
9i:c   n.c-ct'   on  the   sjouth   3lde    of   npT;'eru.nt '  s  ^Aftst    forty  h-^.ve 
jce.'i  ire;iuent.!y   C!-v(jrrioY;eu,    iiic   crorjF   destroyrd  and  the   land 
d:»iun,gcd.      It   ia  Lovever,    the   cr nir.. en ti on   of  appealee   t.h.??t    tiicre 
nre   three   drains   couiri^-   dcTm  to    the    pouth   piile    of  n-pi-ell  ee '  s 
fort:/,    Iroci  appellant' o  j&nd  and  tht.t   "'uxer-fc    dr 'inp  ha'*e 
^•c&n   :^  iHcd  \ij.tlx   ir.ruoh  and   other   puhestancer  by  appeliant    to 
prcivent   the    ^^o-ie   iron  v/aeriint.,    which  hap    t.tnded   to   CH\i.s?e 
t..e  Water   to   3jrrc.T.d   out   over  ajT  ellant's  "uuttca  Innd.    'i'here 
if?   a  ci'efck  about   three   r;uo.rterp   of  a  T.ile  north   of  appellee' e 
land   in  li/hich  the  water   conin^,   off   the  land   of   appell>?nt 
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an«J    cntc   the  land   ol  appellee,    Howe,    and  a^^  !?liee  cl'sime 
tJTiat   o>ertIOY(0   Jrom   thlp   cr^.'sk  %t  tijiss   ol  h«n-v/   r^in  I'ali, 
cauceo   the   vrnter   tp   b^^rh   over   f»13    *he   botto).;  Innd,    both  oi 
apj'.felltmt  and   appelAee,    in  ouertiou. 

It  wre  n.  xa'-tter  of  contention  on   the-   tri^l  whether 
tsie   dito.  anci   eritankirflnt   l->cX   oon  rtriictrd   Vy    nontOlee   ae 
aloresaid,    omt»ed  wtcr   to   llov;   L.^cJc  on    liit    Isnd   of  appel- 
lant and   injure  hip  cr'-pe   find   1r,j;d   rr  riiether,    n?  claizaed 
by   appellee,    it  vhp   lurce   e.nou{;h   to   t^\:o  cert;   nf  al\    the 
T/.'*ter  tliAt  caf.6   off   of   -ppcin.ar-t'p   land,    po   ti.nt  w-ter 
vi'T  not   o/»uped    to    re'^if'-in  or   Ptr^r.d  vnon   the  ef?Ji:<?   i^-ny  longftr 
thnn   it  did  'bei'nrc   tVie   ditch  r/rj?  r>.v,<i-,      /r,-e31ee   inpiptu 
tlT\  t   the  ditch  v-'a?  p   benefit   to  f.^-.r.J'irnt'  i?   3 -nnd  rrother 
than  wi   injury  for  the    rearr-r,    «.»•  claimed  by  hir.   that   the 
writer  \i-s  r^t'r^T.itted   to   f3ov;   off      ore   qfic>ly  th.^r,   forpjorly. 
Tjie   trir'l  resulted   in  n   verdict   of    tl"€   .lury   In  favor  of  ap- 
pellee  axiu   ."    J\idff:ent   a^n.  inet  Rpr.ieHart    Icr   the   corte   of 
suit.     Apr  el  Inn  t  2'ias  brought   the   record  hcva    frr   review, 
chff.rginL   e:.ons.:    other   tnirse'-s   thf. t  the    trlc-1   court   erred   in 
refupinj;   to  ,■  i\e   hie    irtr-truction   '  o.    5  nv.6   ir;   f"ivin£;   in- 
elr.ctions   Z/ ,    5  end  6   on   the  rj^-irt   of   «p^=cllee. 

Appell'^nt'p   roll  ofcd    intitriiotion   'n.    5    rtated   thct 
tr.c   owner  of  hi';iier  If.nd    ie   entitled   in   cse?   of  e.rtxsae 
iloode   to  have    the   overflo%'   nf   the   «urfnce  venter,    follcvr 
the  nrturol  t>/-~  ter  cou,r??e  ^dtj.oiit   nrtifloi'-l   f^'holruction^, 
and   yeerip  to    -^t' te  •-.  correct  prlnci'^le    ^f  1-«iw,   "injt  there 
Wis?  no  rrror  in   rcfwnlnn   it   "'•    it   "f.id  io^'^j   an  ooftr-^-ct 
proTjceltion   -^f  "t.v,v,   witho'^t  aT,',?.;-iof   i^  to   the   o-isic.      The 
cratici(5rs  of  aooe  lie'/ '  s   third   /.ivon   in-^truction,    i^j  tr;nt   it 
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required   of   ai)teil«mt  P9  e  i>rereqaieite  to  his   ri^ht   to  s 
recovery,    thot  i^c  nrove   oy  «.  pr'^wondomncG   ^f   the  evidence, 
he   h  r<j  t(0«.n  danrijcd   r.nd    t>'>  t    the  dfr'?flt:,e  hnd   >«en   occarioned 
ty  the   fnln.i'.ful    act    of  nppeJTei  .      If   the   r-^turnl    flo'v  of     \ 
vr.ter  frrr".  rjpnoi  l^nt '  n   le.r^d  Tvf?   obp  true  ted  b;/   t.ht    erection 
of  nn   fef •I'f'jikr-ent  by   npr^rl'fff.,    rven,    if   it  v^e    -^n  thfi   latter* 
ax.v.   iRnd,    nprje-llpnt  w-'r   <>;.tit3<ci   to   recover  nt   le.'--i?t   norai- 
n?l  daji.fi^ee,    oltts-oueh  ajj  yet,  he  my   i  r  ve  ruffered  no  octual 
''"r.rre   thftrefrrm.      I:*^  t'Jtl   not  h.v.ve   to     rove   .'^ctiial   danHg.ee 
to   entitle  hlni  to  a  recovory.      In  :  li?;r:leij!;h  \.   )  p.wcton  1 
Cil.    544,    which  H-pj.'   ".n   -iction    for  cM"  ery'ir'jn   of   r   wr^xer   ccnji-pe, 
i-r.    Justice   acnte??,    ^'H'o   dGliiycvod    the   O'iyilon   ?i    ti.e   court, 
enys,    **'i'l';ero    -re   ■?•■>■«   ler;  c'?ef>   i.r\  ""vhich  the  doctrine   Reern* 
to  be   sanctioned   th-^t   tt^ere  MUfjt  Ijs  rir'^f  r^f  .'^.c'v.nl  da-'nacegi 
to   enti'ly  the  T'i?iriti:.f  in    thi?'   <?nd  ll"'rc   OH'^fc?   to  n  reoov- 
cry...    I'Ut  1    think   •'''le   cJ^'ctrinc  well    settled   th-- 1  7:h0re   r 
party  ie   de;"iriV9d   ->f   n^ch  n   ri;;.V.?: ,    the   Xw/  -vnil    iranly   .«or,ie 
da.-'^ce;    far  othenvief-  before   the  •^i-Tty  ni^iht  he   r-'oie   to  prove 
nctan.!   f\nr.  c'Q,    ^'-''-e  wr-7ng   doer  inirht   aconirs   r'    ri:,^ht  by  pre- 
"oription   or  vrpon  t'^e    -^refir-^  ■tion   -^f  .^   n-r^nt.       'hi'.F   "n   in- 
J'lr/   is   lik?ly   t^*    cn^ve   frnr'i    mch   f»n   inv'fs'i  .-^n   of  hif^   rifht, 
and  v.fcich   iv   «ufficie'->t  dr.tr.«;:e   to   r?u-tsin  thiP    -ction  for 
the   recovery  nf  r.orln-'l    dt\:^>ren   "t   "le-'^t,    n!id   so  &s,'tnbli9h 
^ir  rij,"  t...lt   if  the   o-ini.-^n   r.f  the   ecu  t,    t5if>t  mx  pcti-ri 
vd]l   3ic   for  the   viGl«tl3r.   of   thfe   rit;.Nt,    7/it>  out  vrocf   of 

in      filer  V.      il-rir.  7   H  l.Apr..3^^5,    the   rule   i« 
anrounced  tnrt,    ".^Vrrc  v-   tpr   ir   Y-r-nEfuIly   1i\-rted   froni  n 

Tiill.fionrt  ,     f>r   v.')\r>Tr<    it    <  o    wr'^ncfuny   naucprt    tr\    nverflo"'    l??,nds, 
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th«   injured  party   oho:ild   rtoover  without  proof  of  dpuoftficc; 
and  even  vhcre   the   injury  is    po  »mf\ll   ti-mt   it  cariiiot  be   es- 
timated,   ptill    the   injured  ynrty   ir  entitlfid   to   at   ie    ct 
nominal  dwaa£e».      -^ieJd   on  Joiria^^ee,    f>&'''j   Cory  v.      iJcox,    6 
Ind.39;   loiiroe  v.    ..tickney,    48   .  e,   462;      tiiwell  v.    "  incln, 
11  urey  434.     If  the  ap.-el'Jee  continues  the  flowing-   of   the 
appellant's  land®,   «e  clearly   elio^vn  by  the  evidence  ha  Y.nv 
done,   and  be  umaolestod   in   qo  doin^;,    the   continuance   t;<' re- 
ef will    poon  ripen  into  h  rit.ht  to  do  po,    and  vr  vld  be 
evidence  from  time  tc   tiu:;e,   more  rind  more  coi'.ent,    thot  he  is 
but  in    tiie   enJcyT.':ent   of   such  a  ri/,:ht,    and   it   is  for  there 
reftsons,   acionc  others,   th-t   the  law  in  or>ses   of  thisj  character 
is  eo   etrenuouf"  for  nomini'l  datanges,    even  v;>,cre    lo   troecial 
dmn&cen  hnve  "been   ^Itivm  by  the  proof."   (Gee  Jilao  i- i s?e>t'n»nn  v. 
i^oehl  ZC  lll.Axt   ,45i5!   Instruction  ho,   2-  tiserefore  di.?!   not 
etnte   the   law  correctly  and  the   trial   court  erred  in  tiving;   it 

Instructions  4,    5  and  6  i.  iven  for  ap   eliee  were  r«? 
followi?:    "4.   ■^he  court   inetruoti  the  jury   %i\n%  a  land  owner 
hae  a  rij.ht  to  chrjige  the  course   of  r,  nc^tur-^l    istrtsam  vitziin 
the   liuiits  of  hie  omx  land,    nrovided  thrst   in   so   doir%  i-ie  t^oec 
not  caei^  on   ti.e   l»-uid  of  an  ndjoinint,  proprietor  iiy>?ter  v^ijich 
would  not   in   the  ccureje   of  nnture   ilow  tiiereon,   and  rfcstoi-ee 
the   ctreesj  to  its  orifcinfl  channel  before  such  Rdjoinlng 
proprietor's  land   ie   reoched," 

•5.   The  court   inetrucef  the  jury   t-*i/;t   if  y<x»   bclievs 
from  the  evidence  thnt  the  defendfir't,    ' olm     rinlcriaii,    c-n- 
etructed  a  levee  F^nd  dug  n  ditch,   which  wns  i^olly  upon  hie 
own  land   nrxA  thereby  chan4\ed  t)ie  naturnl   flow  of  v.-  tcr,    ar.6 
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Umt  lie   restored    it   to   itn  nnturnl   outlet   nxx  MiR'  r^-'m   land, 
and  tlK'-.t  he   did  not  cjet  upon   tiie  land   of  t>'-e  rilaintili, 
lillller:;  Ka-stcn,    Jr.,    v.atcr  wiiich  •wo.'uld  not  in   tlrxe   courre  of 
nature  flow   thereon,    then  you    oJiould   find   the   ipsucp  in 
favor  of  the  defendant."* 

*6«   The  court   inptrvicte  tlie  jury  th'-'t   the  defen«3ant 
has  a  right  to  di^.;  ditches  nnd  corsvcy  rrter  in  nny  ccurce  h«» 
derirep,    so  long-  p.p   the  ditch  Ib  vfjiolly  upon  hie   nm  ln.nd, 
provided  that  "by  doing   00  he  does   not  cnet  u^jon  the  Ir-nd   of 
an  adjoining  property  n-.vnt>r  vnter   thnt  Y"rv5ld  not   in   the 
course   of  jv^tur^   11  ow  t^':  ere  on". 

Thc^c   instruction©  otnted   in  r.  measure  correctly,    the  la.v 
applicable  to   the  nv^ner  of  the  do;in!mt   eptate,    hut  wi?re 
uieleading  and  iiot  aijplicnhle  to   tiiG  i^■fueJ5   in  thie  c-f»f-, 
for   U\Q  reason  that  the  pr  ^^f   ehov/ed  thnt  ap-:elle«  I'or^i'M 
tlie   inctruotlont  were  t,iven,   isne   tlxc  owier  of  the    servient 
eetate.      The   ri^ihte  of  tlx   tervient  ovmer  are  vjhclly  dif- 
ferent  Iroia  tho£?e  of   the  iiiytnex  of  the  d-rainant  ertate  ■  nd 
different  rulee  nuat  be   invoked  concerning  th«n.      In  •■■ilUT.am 
V.   hadison  Co.K.h.Co.   49   111.484,    the   follotrin^;   Iniiiuiffleie   i» 
used,    "In  Kaufljsiim  v.   Griet»ewer  26  Tn.   t)xe  doctrine  wpp 
rec-^jnized  thot  the   superior  ovmer  nicest  i-'Tirove  hip  landp 
by  throT/ine   increased  wnteru  xi   on  hie   inferior,    through  the 
natural  and  cuetomary  cbannelr,    and  in  ' .prtin  v.   'middle   lo. 
416,    it  we  held,   7/here   tro  fields  adjoin  and    one   is  lower 
thnn   the   otlrier,    ti:»e  l0Y;er  LTuet  neceeenrily  he   subject   to 
all    the  natural   ilov  of  «/rtter  from  the  upper  one  and   the 
owner  of  the  lov;er  trounri,   i.ne  no   rit,lit  to  t  rcct  c£s"bankt:ent!!«, 
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^  .i,:aq  9iU  1.  .--..^. ■■    .i  i'«A$  ^oft  feiij  ..  -  . 

.    ,  -    ~i  ':t,U   at   i'ojrr  bisio'-n  doiiief  tiffm*    «,'3:v.    .nsJ-'j'  • 
■;'«&„«©% s:*^  ®r:.t   ^irtdi  'igiwt  ^rf'^  <ists;,'«3:i^;;tt,t   l^iac-a   •? 

•  i^o   ^iii   sav?    ,nwi;-i  S^^JW  «fioJtdf !Siirtt*aai.   i-5.. 

'       ■■■'        '^       ,tOi'i       :     iK.      \:  ir^     itO    '■.'     ■' "■   ■ 
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where"by   the  n'^tTjr'^J.    flovr  r,t  tjje   \vn.t«r   fror;   the  up   (:r  ^Tound 
ehall  be   wto  ped." 

And   Inter  in   the   paue   opinion,    our  ccurt  quotes  a.j   rovinf;ly 
from  J  "ixtin   v.     iddlc,    puprfi,    Ulc  iol lov/inf::    ""^le  mirier  of 
the  upper   field  l^r-s  o.  nnturrl  ijaeement  aa   it   io   c-illecJ,    to 
have   the  "WP.tcr  th^t  lal'J.e  upon  'jiie   o-^n  land  flov;  oil    ti>e 
e/uae  upon  tlic  field   below,  vhioh  is  ch'Art;ed  vrit}/  a  corres- 
ponding  servitude  in   the  nnture   of  dominant  and   rtrvient 
tenements',      ^'o  tiie   .vn.'.ie  olifcct   ie  Town  of  ::ois  J>'Arc   v. 
Con  very  ilbb  111.51i. 

The  three  inctruetione  -uove  relcrred   to  contRin«d 
Katcrinl  error  &e  JiT^jslied  to   tiie  pleadingip  and   -loof  in   thij» 
cape  rnd  for  tiii??  rep.snn,    tof.ether  v.'itii  tiie  error  contained 
in   instruction   ;io.    Z  given   for  appellee,    the  judcent   if  the 
trial  court  vdl]    ^.>e  r*^versed   nnd   the  c^'^ure   re?nrnded. 

I'.evcreed  and   rem%tT<^©d. 

Kot  to  >)e  reported  in  full. 


»tits\  ftt  b»$rt:>Tr9t  «<f  ot  -J 


/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copuofthe  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mg  hand  and  affixed  the  .seal  of  said  Court 

at  S>(1-  Vernon,  this ...'^.^,^^^. dag  of  April. 


A.  D.  1917. 


Clerk  ofUilAfrpellate  Court. 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dap  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  day  of  April,  A.  D.  1917,  there  was  filed  m 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  tfie  words  and  figures 
following: 
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COURT 


COUNTY 


TRIAL  JUDGE 


HON. M.- E,..TOIGKT 


'^crm  :;o.    P''\  Agenda  To.    54 


! 

;   A- per  J   XT'V.i  .'Effingham, 
ininoic  Central  Hsil- 


road  C OBIT) any,  1 

/vppt-Kisrt      } 


C^-finion  "by  •  ifl-'ee',    J. 

?/iig   ie   ?in   .•loti-'n   to   recover  the   v'-JAie   of  a  horse 
belonging   to  opriellee,    3.   ].    Jaisep,    ■j.'hich  me   strTscV  and 
'Killed,  by  a  freiPiht  tr-in  of   appellant,    lllinoii?   Central 
Ka.il.ro«x(3   Company,    on  '^•overi'ber  17,    lyl^" .      ':'he  ]:orse   escaped 
froini  F-^pellee '  ?a  b^rn   "nd    cr>.ne   on    to   ari-.e!!  l?mt' p    traol"  nt  » 
point  i':it};in   the   cor'-jor'-te  li'-'itp   of  the    vill  •;.,(?  of  ':ieter- 
ich   v;here   nTiDellnnt  'jran  under  no   -luty   to    fence    itp   right   of 
■?:ay .      ''.'he   nociient   occurred   nhmit    rne   o'clock  J",    i  .      Apnel- 
l?nt   o-r-er'^'.tc^  a  rpilro'-^d   through  rieterich  in   rn  e^pterly 
F.nd  T.'t!;!terly   direction.      '-oirrrencinf:    ••t    i.    .  oint    n.   «»hort 
distance   wci^t   of   t>.ie   de-^ot   t^;e    trr,c}c  fi.B    it   ertends   enetrprd 
curvee    to   the   norti:,    until    it    roache;?   n  ncint   *roi.t   750   feet 
c-'ft    of   tiifc   defiot   frid   oliovt   l&C   fert  '.vesjt    of   a    culvert,    from 
which   ooint   or.   e^.rt   it    ir    ptrai^rht.      Tie    trric!k   i  r   down   cr^^d© 
fron  a    point  ve-t    of   the   denot   to    t'^e   culvert,    ".nd   frou   the 
culvert  o?e't   ie  ri'^   rr^-'I'e.      The   tr^iin  in   ••'iie<?tion  r-'ar  a 
ireiiOiht   train   of  26   londgc?    cnre  going   e?f?t   nnd   n.t    tho    tirae 
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^•3    .ci'   nhn'^iir.  ,0$    ♦oil  fl)t-3*' 

.3XQX.  ,an9T   -i&ddq'.^ 
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&n«  j-losfij?;  '?i>T'v  doi/vT    .iiL^iaLsiT,    ,l   ,c    ,9  2'i"X9(T>-r«  of  sf^ii^nc  : 

^ri    TD.T*";'    c.t    ■^J-;:;?:^   err  'i•5^r^u  »j?w  d'n.fs  rXaqcro   9':: 

■v;X"ie»:^»5.ns   m   n.i.  xio'tiBial'l  .ri^ycti'vt   fu'OiXls'S  JS   «?3^.nisc'^>    d-firl 
.food's   f.   ;titir-.;,   ri   ;ff-   anions a'-irsoiJ      .noioaoiib  yX-j-SJ 

■'':. -^'1      n?roi>  ";  i    v'oro'j-   O;',?      .  J':'f,,i:BT.?5!   5i:   Ji  'nicer  rfoi  •'•' 


oi.    Uie  accident  ■was   trrrvelin^i    at    tht    rntc    oi  aoout   :.'!3  rallee 
per  JTiour.      ill*  uoreu  criMe  u-nnn   th^-    •':rack   Irom  the  north  rn 
tiic   iii-euan'v    tjicie    ox    t'ne   entire,    .and,    r,f»    itr    trrvCke   o^-ov/ed, 
nt   a   .'Oint   nuout   jO   ieet  ■west    ni    thfc   culvert,    'srid   rt;n   in 
frcnt   oi'    'cl.:.c   «jni(-iAe   to   a  MOint   a;  out   HA    feet   c'et   ol    the 
c>  ivert,    ■■■■xiere   it  v/^'?    ptrnc]'.   by    the   engine    nnd   irilltd.    Tne 
cas?e   wae    i^tarted   before   a   Jurtice-   oi    t..e  r er^cc   nu(j    on   BTir.ep.l 
^ia.e  triea    oftore   p   jxiry   in   thf   circuit   coi^rt   of   :liingham 
count;,/,   where  a  verdict  -^-t!   Tetn.rrci   in   fnvor   of  ar^oeiriee 
lor     1'     ,   4  motion  lor  a  nev  trial   \?rs   nvcrrv  .'..erf  ,    a  judfnnent 
enterec   on    the   verdict   Rnd   «n   p.prjfeal    zcircn  to    •!:!:ie   court    oy 
the    railroad   cos-   any.      AprieUnnt   .-•.^''if  ne   .-^  r    terror   th<.    trial 
court*  p   reiusal   to   five    itr  •'•e:re!;''r-tory   inptrvot  io-n,    the 
giivinjj,  cmd   refusing   oi   otJ-.er   inst'^ucT  i  o".s,    the    ionn?   of 
vcruict    !?Vib  latted    to    tne   .-ivry    cy   tlie    corrt,    ano   the    over- 
zt;Iint;   Oi    the   r.otion   lor  n  rn'.rs   trial. 

h-jon   the   triEJ,    the  court  j;five  an   inrtrvction  wliich 
told   the   Jur   ,    "if   from  aJl   tiic   evidence  and  all    the  circum- 
strncee    shoT'n   in   evidence,   ycu  \>e"iieve,    oy   the  ■>■  reponacrance 
thereof   that  hy   the   ererci-e    oi    rt  a-='>n(r<.'bi.e    cr.re    and   caution 
the  horee   coiiid   have   Veen   i'cen   by   the   en-^loye;?    ol'   the   de- 
fendant  in  OiArre   ol   c-aid   tr.^'in   a  iter   eoid  horce  v^as?  on  the 
traolr  of  delendont's   r^ilror^d    in   tine   to  have    rrtonped   3f7.id 
trpin   or  to  hnvo   rcviucerJ.   it?   ?T:eed    f?o   yi^  not   to  hrye  killed 
esid  i.oree   by   tie   exercise    oi    repgon^ble   dilif-enco,    then   it 
■wap   the   duty   of    ::.••. id    pc'-^loyep   to  hive   c.rne    po".      '^h^ree    other 
inf-trictionp  t~iv'sn   lor   -•'.    ellee    i-r^o^ed  u^cn   thr:   railro;.d 
the   duty   to    exeroi  jc    ronp-raMc    crre    nnd   -recauti-^n   to   nis- 
co\er   the   orecence   ol    tiie   riorse   on   the   track.      These   in- 
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it..   ..Jirji'.   9.1;^   scT'i   -iosTt    *^nT  Hon;*/  srrrBO   ©y-iOii  sxiX'      .luoti  i&ii 

©af   .6;5  f.i-i^t  mn  ^nliitiQ  oat   y<^  Matnc;?'?   5^v.fr  ix  a-jfSiif^   ,"j■"c.v 
itn3SK3*>wj;.  fl    .iiolii'isvo  igiw    rw-fi'd"  wan  a  lo'J  «oi;;tot3  4   , '".  I  !    toi 
Ini'xJ'    '.-'Lii   TOT-;-;/    3.'".   ga:)i'"5>'i  ■^fstnllstftiA       ,\;rtjR   t;co    &go7  fin's    arij 

-,i\uo'itci  '9xii    X-Lo.   bfijs  0onol:>Jtv9  9f€|'   Xi..«  aioi't    ti*'    , 

<i.dj  fto  gBw  39TP.:    br.^g   i9?.ta  fi.tr^i^   Sir-      ir.   a^iJSifo  ai  itsx;' 
fcjtfm   i)0qrro3'9   3vrK  c^  s.-^jci   rtr    f)^^;^'^^   s  ^tnofensiiajE)  "Jo  'A- 

o£    .::ii.v     ,»Cr-..r:;',iI  fb    9 /(f-^JtOS '•lO'I    1^    »>«  i  oi  5;<:9    «.u     ■>„..    .....    :, 

.•.''.     -jTi'jii'j       ."oy    9rrn^   e)VBJCf  0^   rjov.-i  r-r  >■>    r-ii.rtr;    to   v.-J.r-    _,;.■>   -    ..v 


ptructionp  were   err  ineoiis?   ap    t>ie   ^:ily   duty   a   r^- j  1  road   oo-^v  nny 
ovfee   to   in   nn  Irenl    treppaspinc  upon   lie   tr.'<ci:p    i?   to   refrnln 
frnrn  r.-nntonly   or  *7llfiin;,'    in.1urin:.    it,    rnd   tc   une    rcnpr^naU.e 
owre   .mtJ   dilircnee    to   nvnid    injury   to   it  aitcr   it    ip   (Up- 
covered    to    (•;<,    in  ■^'■ri3  .      '"le   duty    to   exeveirc    o";re   np    to    cuch 
an  ;mii'U3J.   ariptsp   only  >-vfter  di -cnvcrinK   xt   to    ijc    •^n   the 
traci<:,XMitxlii>x   The  tor.r,-any  >ivs    tiw;    ri,,ht   to  rn  un  0^:0  true  ted 
uet!   01    i  tp   trncK    and   it    le   .juratif  ied   in  pri-?utiini     nnd    in   ?>ct- 
ing,   UT^on   tise  >irer"un>-)ti^n ,    until.    tliO   cr^ntr^^ry    ir    -r^'uc^it   to 
Its   attention,    t>ir;t   ite   rii.-iit    in    th?.t   vetvect  vilJ    not   be 
interiered   v;itli.  j  .:",  •  .K.Co.  v.    Uodfre.y,    71    131. t;    l.C.ii.iv, 
Co.    V.   yioole.    14?   3d. 578:    I.r.r..n.Co.-v.    icher,    f-O''^   id,5b6; 
ftt.-L.A.d   T.i-,  .K.I^.Co.v.     .■tc'-o,    5?   17 1  .  An;^.'':'     .    . 'OV":  vfT   arj- 
peilajit    is  not    in  r>oriti-'n   to    cvi-^lnin   of   tr.is    trror,    for 
the    rca?on   t>i«t   th«?    r'arae  principle    of   la\7  tn  r   eKiv;"died   In 
sever?!    inptructlons  piv^vn    in   it?  "^f^hnlf .      A  p^rty   cannot 
complain   of  r?n    err^r   in    in-~trt)C  tion?  v/here   the    si^nio    error   ig 
found   in   the   inntriicti-^'ii?   orfcred    'ly   tV;t    comnlpining  p^^-xty. 
.-iClnturf-f    V.    Inf?.    Co.    ^43    111.99;    '.nlvv/ic    v. 'Vnlr.vic    179    111, 
App.118. 

Vhe    court   propiir^y   in^trxiCt^^d   t>i.e   jury  r- p   to   the 
loiK   of   verdict,    hut,    it    Rppearp,    j:ttached    to  %}■«   inptruc- 
tions   two   fomie   oi    verdict.      One  vn>t;    in   tho   upual    lortn   for 
finding,  for   t>ic-  plf intitf ,    nnd    t}in   otlifr  w^^.t*,    "'  r,    tlic   .iury, 
find    tLe  deiendnnt  ^niilty,      Obvioi.ply    the   v  ord    ''not"  wafi 
inpd  vertently   onitted   fron   tlie   Inttt^r.      Ae,    Jio^wevor,    the 
forns  v/ere  pr'^jterly   rt'^ted    in    t}:e   inotructionr'   t)'ie   jury 
coujd  not  h-tve   V^en  nlpled   nnd   t>.is  prtent  mictoke   wne  not 
reverpihle   f-rror. 


•It   ays'.  J  i^S   lifla.  .-ti    ;\ffiT:yr,rf t   Y,r,r«tliw  10  \ln»ia^^  ;■   -r  ; 

Jt?^    ao    CJ  -vi .  -i^iXSi    .- 


ri-^:^3x 


104.  ki:  '>t,''.i. 


Th«r«  wne  nuch    evidence   intro'iuced  a?    tr>   whether 
the   curve   in   tlie    tr- ck  ju.vt  wet   of  where   tie     nree  vae 
Btruck  un©   euch   ms    to   yirevent   wnTjt-l  Jtint '  p   enfinuei  and   lire- 
EiKjn   iroi.   tfcfcixifc,    Uit:   uorae    in    i.i.f;e    to   have   avoi'Jed   tli©   nc- 
cicient   i.y   t^t,   fc;ercii»e   oi    rear<^nable   c<>re  and   Oiligence. 
ihe  er.fciufcer    t.ci-"tiiie<i  he  vas   ia  i^i  ^^   "-eMt   lookinfi  ahead 
wiiile  T.ivpgine   throvigh  iJifctftric)!;    Vvt   on  acccxvnt   of  the 
tr«ck   cur^inf,    tov/Hrdp    t>i<r'  ;^  i  rerrusn '  >?   pide  he   o'icl    not    pee,    and 
cov.ltl   not  have    :^een    the   :oTf\e   fvcn  a   f^h'irt   (3i   trnee   ahead 
of   the    ©nc,ine;    ti\y^t   upon  in^^Tiim   p   viamini:,   ci*y   frow  the 
fireinsn  he    ehut   off    tnt    et^firti  mxd  p;-rtini:.y   n-^^r  Med.   the   air 
crRl;e   and  ackcd  ti;e   fireiisan  vhf  t  vp.^   the  i^ntter,    hut   f^t   thnt 
tir-.e   the   noree  had  been  ait.      i'he  firer.rin  *.cr:tified  tiiFt  ae 
they  passiid  throu^^h  I^ietericii  he    -.Yne   firing   tl'ie   en^^ine    in 
order    to  tnakft    t)>e   tirade   ear-.t    of    t}).e   nnlvert;    that   pp  he 
clinhed   into   hie   stat  he    pav^   the  hovFe   rim   on   to   the   tr'ck 
frora   tati   aortj:.   fide    of   the   tr-'iok   ii.i?'.ed5«tely    :in   front   of 
the   engine   aod   called    to   the   cnfjineer  and   thrt    tV'e   iorse  ■©"p.s 
atruck,    in   a    lev-    P'econde.       "he    recti  on   forernpn    teeiified 
that   to  v; 3, thin  r  hundred   ieet   of  the    cv. Ivert  s^n   entfjineer 
cittiot;    on    tixe    rifht   jpide    r>f   rn   enr  ine    c-.ninf;   from   the  west 
could   not   ?ee   a  hovpe   on   the   trnck  15   fn*=t   rhe^fj   of   the 
enftine.    "itneps^ee   for  artpel'ifie   testified   thJ>tfor  soi^.e  dis- 
tance more   tV.an   1 '(;    feet  west    of  th-e   culvert,    the   curve   of 
the   trnok   is    ?o    ^'Jift:ht   that   the    viev/  to    f'>-e   e^rt   i«?  imoh- 
etrnctcd.      Ti.ere    jp   no   <  vide".,  e    P'>ve    trrt    '',f   tixe    fireman 
thrt    the    traimiif.n    po.v/   the  horpe.      If     i  p   tpptiwony   i-    true, 
there   v.'S  £   no   iaiirre   to   ejercire   due   c-^re   r  nd   dilii;.ence 
after  discoverint    the  hor?e    or  even   ir.   dircoverinc   it. 


w/:. 


'A 


|j.im  ,a©s   *of!   M.'>  ^rf  e&.t'i  sf'*«^$TOafxi:1  f^xi^"  sliio^woJ'  >3«Jin:i;o  jinr'i>+ 
*,<5rf3'  ts   *jj;c5    , "-f £>;?■. tjsi8ts*i4"4'  i».'«i#''4'aj%  tuitie:i±t  .Oili  l»«>£xj»  &n.  ■ 

'  ^xti^ita  m?  If)  ^biXfi  td  ■ 

'"•   '■—  —    ',-<:i-    , lie ■!>■«■[.  10  an;?   '^  ■     ■--'■ ■'     > "  C  xiai-y- 

i    *  >.,Ra  5>.r£1    o.>   w-'^iv     .  ,.;    ,        „    ,;  ■    -•■-■:  -^i.   ^, 
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Vhe  p rejj one- e ranee   of   the    evidence  a'.rjenrp   tn    sue- 
tnin   the   c1?iin  of   fi-.^ellont   t];--.t   fi.cre   wnf:  q   oui've   in  th« 
rnilrord    trnck  which  prevented   the   en^  i/ittr  irons   ?eeirif    the 
hor?c   f>n   the   tr«cl'>.      The  te;.'tiiiony    cf    tV-e  erv-.irieer  ixnd   fii'e- 
rtun  deraonplrr Ve   th.^t   they  were  rtnt  £;uilty  of  wiliuinet-f   or 
negligence   in   rtiikin/;    the  hcr-ve  rnd  suay    ii.'.dint,   tc    tVie 
cmtrery    \vcu3.d    bt   rc^ainet    the  it^-nilei't   v;eit:.i;t.  of   the    tvi- 
dence,      Lndcr   t'.ie   vicv^   ci    tiie  i-'X-iofs   t?ii'.6n  in   connection 
\:  it}-    th .    fact   th;;t   the   csfc  Vipo    tried  upon  a  i>vl?e   theory 
ns   to   ti  e   1a.T,    v/e    p.ve   of   opinion    iht   trial   court   fhould 
have  i^rarited  a  new/  trifiJ.,    f=nd   Inr   itjj   error   in   not  doing 
HC    tlie  juci£;iier.t  -inll   '''fc   reversed   s.nd   tht   c.'-ui.-e   rfci..sinded. 

J<everred  and  remanded, 

!:ot   to    be    re-nortcd   in   fx'.!!!  . 


3:;j-    ac   flrirtrTui'inr^:!'^' 


frr  f  "t  •!)>-! 


iiii^  .  ot   ^pil.b,-ii. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  aj fixed  the  .seal  of  said  Court 

at  Jitt.  Vernon,  this '^  C^.^^L 

A.  D.  1917. 


^H.. 


dao  of  April, 


Clerk  of  me^ppellate  Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  be(/iin  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
beincj  the  27th  dau  of  March,  in  the  uear  of  our  Lord,  one  thousand  nine  hundred  and  .seventeen. 

Present: 

Hon  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 
^  Hon.  Harrv  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  dav  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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t-pinion   oy  Jiigbee,    J, 
----oCo-— - 

Appellant,    Corn  j.U;it  --'uildinf,  and  J  o^a  Associntion, 
i'orccloccd  a  «iortgR£,e   on  tj^e  property   inv   Ivcd   in   this  case, 
and  liccsxie   the  purchaser  tiiereoi   at   the   f.ale  V.y   the  .  aster 
in  Chfe-ncevy   oi  .^dvvsrdp   county  for  tlie  ar-iount   oi   ite  debt, 
interest   ar.,d    coite,    raid    ~n   the    s^.i:\e  day,    le'crurry   14,    'i'JlA, 
rtceived  a  certiTicate   of  -turchase   tiicrel  cr .        I'ter   ti;e 
tiselve  -onthe  allov-ed   by   strtute   for   the   rede;;;ption  of  said 
uroperti'  ty   the   ■,.:orteafe;or  xiCid  expired,    hut  hfifore   the  ez- 
pir«;tion   of  the   fifteen  ?-aonthe  period  fi33oved   .ludgsient 
credi-'ore   to   redeem,    appellee,    Citizens  3'ati->n5<.l  Ji&i'ik  of 
i^vaneville,    indiane,    ohtrined  a  Jadfc;-aent   againct  the  Tiort- 
£Sf  or   lor  ..Cv-.'..,      On  Arrril   w,l,    l91£>,    appellee   cnu!?ed   an 
e^ecv;  tic.n   to   It    iseucd    on   it£-   jud^^jient   and  plr.ced   tj  e    eane 
in   the  iiandc-   of   t).c    pherilf   sad  s.leo    -^C;  ositcd   with  aim  tiie 
eum  of  ^£7iil.2t'  redemption  /..oney.      I'he   ehtriif   endorsed   on 
the  execiiticn  a   levy   on   tie  r-.roperty,    iceutd   r    certificate 
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of  redein-ptlon   to  npncJlee   :tnd  p.dverti  fed    t;je  ^I'O'K.rty   for   pp.i« 
on  T!ay   74,    1915.      Tlie    certificr/te   of    redei-tinn   did   not  c  nn- 
taln  a  coiTcct   cletoription  of   IhL   Ir.i^d  v/hen   i'iled   for  record 
out   before   it  WHi?   wcordad  end    in   the  --^reaence    ol   the    p^ierlff, 
it  xi^\>-^   ccvrecte.    ''ay  attonieye  ior  ap-jiellee.      Ty^e    fum  of 
v27i"!l.'/i-  de^-'Otitud  with  the    ^.^h.criff  l/y  appellee  vme  110  lepp 
than    Ihe   f;^.iOUiit  bid   by   ajipellaut   at    tut;    i  oreelorarfc    eipJ  e, 
tot,i:tiier   with   j.iitc-rc;t?t    tJitreon  uv    to   tiifc   tx.Taii?    :rf    t}ie   de''0>?it. 
Tiiie  v.'Ms  aue    to  a  uit^tr.ke    uy   fLttorncy   I'oi'   apntillee   in  com- 
putirjij   tiie   iritereyt  luid  doeB  not   ap;);.'t»r    uo  have    been  dip- 
covered    oy  any   one  mitj.1    lifter   the   iilixit.   of   tne   bill    in   t:.i» 
case    on  .:  ay   i^,    1915.      Appellant  paid   the    taxte   on   the   prop- 
erty  for   the  year  1913   a,aountin(.-   to   about   :,.  o7   nnd   filod   the 
receipt   therefor   ■^ith  the  m^^stc!r   in   ch.-iiicfcr:/ .      /.p   el  lee  paid 
the    taxet?   for  1914  but    tlie   airiiount  dc;.>0'nit(;d   by  him  with  the 
sheriff  did   not    inclu'ie    the    t-ixep   of   19  j  5  T))>.id  by  nr)->eT  lent . 
Allen  ...   Valkor,    attorney   for   rippelltio   tt  otified  thpt.  on   the 
evening],   of  I'.ay   Ic,    having   learned   that   <:.p  .ellfuit   h?d  raid 
the   tare?   for  lylT. ,    he   told   Curt    Thornton,    eecix-tary  of 
np^oellant,    he   v/ould    on    the  ne-t   day  pay  Yiin   the?e    t^-xe?   find 
any   ot-ier  araou^t   legnj  ly   due    the  ,:Uilding  and  ioen    (Iseociatioa 
'i'hie  Lr.   Thornton  denies  but  admit?  he  left   town  the  next 
day   so   thec-e    taxe»   could  not  be  psid   or   teniAered    to  hiia.    The 
sflU   enortage   in  interest  had  not   then  been  discovered.    At 
tiie    rale   of  -..'ay  14,    1911),    ^.E.iiuindry ,   wjio  apii f-.ired.  at    the 
trial    below  ae   one    of   the   nttorneye    for   nppt^llfrnt,    inquired 
of   the    Pheriff  \v>i- t  bid  he  already  h^d   on  the  pro'oerty  ?nd 
woe   told    ;.2721.25.      "hereupon     ^uindry  bid   '.:'212b  and  vpp  de- 
clored   the  r.^urchncer.      At  '/lie  reauc«t   the    sh'triff  g&ve  r.im 
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until    dr.   o'clock   thnt    evonirii.   to   r)TKy   tiie  money,    '•^fi.-ve 
th-it   tine  the    sVterlff,     ?fter  conevn.tint,  nn   att  >r.ne./,    exe- 
cuted nnd  delivered   to   appclJee   a  deed   Tor  tlie  vre'ainet, 
■v-Iiich   ?ifn£>   reco   Jed.,       :,v.lnC.ry  r.eyex  ftt   any    tima   tcn<Jered    the 
slieriii    any  iione^ ,    fuiu  neiUier  doae    tiie   t/idence   dieclone 
v/liether  ha   v/id    hidvliiit^    lor  hinsell,    appellant   or    foae    t>iird 
peroon.      v-n  i-Jiy  iu,    'I'horxiton  jmio    v*-i-»idr.y   'a'ovc:   li'oni  Al'don, 
tiie   '-XJiCe   of   the    sale,    to   i'Ont)  U'lp,    a   distt^rice    ol"   pcven 
luiltis",    i?nd  sov.^IiTi   to    induce   the  WR^'ter   in   ch^iricGr.;'',    ''t   five 
o'clocy.   in   the  -lorninc   to   erecute   'v  deeci  to   the  nropert:'   to 
ap'/ella-nt.      'j.*L>.e  iriai'ter   in   ch'uicery  h.-iviric    ly-Arneri    of   the 
Bnle   ijid   i:;fuance   oi"   tlie    deed  on   the  14 Ih  x-efvif-ed  %hciT  re- 
que.^t.      .'htjn  '.'l.orn-iion  and     -uindry   ruturne.A   to   /.l':>icn,    'jtout 
eit.:lit   o'clock  A.h.    the    yai.ie  day,    Allen  ^,v<i.u.ker,   attorney  for 
the  bailie  tendered   to   >;-ornton  -^2^0   xn  caeh  to  cover  tlae 
auouut  ';aid  "by  rip--ella.nt   lor   taxes,    the  n-ii  ■'take    ct  t^.O  In 
intereet,    ftiid   any   oth«.'r   sum  v-hich  iaii,ht    oe   o.ue   the   "'uilding 
and   -.oan  Ag?joci.'i-i,ion,    v.'hich  v;-e   rel'uGed.      v.n    the    ^a^".e  dsy  c.p- 
pellaxit   filed   iti'  bill   ng-.inet   the  bank,   masjter   in  chancery 
and    gheriif   to      et   aside    the   bank's  deed,    »nd   ecr-nel   the  r;R?»- 
ter   in   chnncery    to    exectite   rmd   deliver  to   n-nr.<>13«?nt    '?,   deed 
to   the  -yreiniseo,    ae  purchtiaer  under  the-   lorecD  o:-ure   PTle. 
when   the    care  v/a?   cplied   for  hertring   the  'bank  tendered   in 
open   court  '^50   to   cover   nny  Rrr.nvnt   due   ^r'  elDpnt,    7.'hich  «?pe 
alno   refuped,      c;n  the  hearing,   the  court  (li^jaissed  the  hill 
lor  ■pn.nt   of   equity. 

"he  validity  '^f    the-   rrdemi-ntion  l-y   the   fiopellet;   bfink 
and   the   sheriif'e  deed   to   it  v,>;re  uphcfld   in   this   oou.t   in  the 
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Intl.    opinion  fiieu  i;overa"ber  1^,    1916  v/acco  the   iiicte   f  re 
more   fuliy   fet   forUi  lyut   anpellant  w.ip  not   n  p'rty    to   tunt 
caee. 

iJy   il-fc>   rurchrre   at   tiie   f orcclorure    f:n.}c,    F>}V;,el- 
lf;nt  rccviircd   no   title   to    tV<e   iKr.d,    cit;.er  1  ;::i,n.l   or   equitable, 
It  la'^   only   tljc-   ri(..:ht   to   receive   thfi   rode. option  money,    or   in 
cp.pe  no   rerteiL^tion   phould  be  n-^^oe   eitlr.rr   by   t:hc   ownere   oi 
the   equity  oi  redfe;:;ntion  or  I'y  f;   judfjaent   creditor,    to  re- 
ceiver G  naster'e  reed  p.t   the  expiration  cl    t>;c  tjeriod  of 
rederar:tion.      L.trauee   v.    '^uCAlioTn,    POO  1]1.?'6;    ">/yrian  v. 
i>p.ldvjiu,    rXl   ill«67;    :>utheTlnnc    v,Ion£   r-73   111.309.    li   is 
true   epce^llce    ehovld  h.«ve  deposited  VIO  ?aore   v;ith  the    t'^txer- 
ilt    pnd   r;aid    tiu.    t<^X6F   tor  191?,    yet   np    poon   cv-   tlvt  ,';ic-t?jce 
WKS   di .-cohered  .»nd  the  v..-^tter   nf   the   t'-rcc  learried,    f.\opellee 
made   an  noneet   nnd   earnest    elfrrt    to  ^-^^y    rf'sne   to   apv-ellpnt . 
XJirit   appelh-^nt   did   not   rfceive   sr^me   on  lay  !•■*  ,    the   leet   d<sy 
of   the    :erirvd   nf   rodei'i:-'^ti^n,    ir   t>ie    fr.ult    :-f   it'    pccrft'iry, 
■who   r»urx)0pely   avoided   the  pcsribility   of  Jhe  ■pp.yment  or 
tender   to  him  end    it   rao   t'itice    '^tsf=dfp^tly    reftined   to   ac- 
cept  srme .        It    iy  cont  nded  "by  cnunse]    th»t   the   reder.otiCii 
liy   eppell^se    is   invalid  ■'oecpJi?e    sufiicitut  'loney  v.-'^.e?   /lot   de- 
y^osited   v.'ith   tho    eherifl  for  thgt  pi;rpope   and    the   tender  of 
v2;0   to   it  wae  r.i".ae    on  kay   16   one   day   axter   the   e>;];.iraticn 
oi  the    "Ciiod   of  redeM;r'tion.      /if?  ^''jove   etnted   t>  lo  vv  s   the 
fault   of   apielln.nt '  s   secret»)r_;,    -who  purposely   c-^ncenled  him- 
oelf   00   tliv.t  tio   tfr'n'ler  could   he  n-de  him  on   the  14th. 

"he  euprerie  court  oi  this  ctnte  hip  rc">c3tedly  held 
thnt  8  li~yer-T.l  construction  is  to  Ije  ivon  to  i'.:r  redemption 
laTcr,    to  the  end   th-*t   the   ^r-^perty  of   the    deotor  nay  pay  as 
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KBny   of  iiic   delts   eg   poseible.      trc.rpr'   v, Tuckhorn,  puirn; 
Ueier   v.   Liitor.,    i  57   m,174;    W.iteLe.'^.d    v.yvU,    1^8   :.ll.2b3; 
Ocln.cl:   V.    Cerlach,    11   ZU.'iZ^i;    ;  trause   v.   -^utch,    ?.bO  IJl. 
3CC.      ..Lould  nrpcllrnt  prevf-il    in  ite  c on'; on t ion,    not   only 
wil]    It,    cLtain   the   lull   rijount    rf   ite   judf.nent   ntid    interert 
therunn,    but  alro   uxx  equity   ^f   redenption   ei-o'Ti   to  'ce  vorth 
sor*c  C2C0C  in  aclc'ition,    nnd  £.r,re3i(io  '••131    r'.'Cf:lve  no  part   ol 
its   jud{,jr.ent.      ^n  the    otJicr  hsjid   if   -7iT)ellee  * ':   'leed    io   pti"- 
tsiiied,   cppellnnt  '7ill   receive   it;;'  judf.anent   in   :'u31  and   in 
tereou   thci-eon  .xTid  the  debt'jr'o  property  •'.'lill   Ve  r.-'de   tn 
pay  appellee    jSCCC  on  ito  0S5OC  Judo:innt.      It   is  plain   that 
to   rn.-.stniri  uppellant'?  po?ition  v/ould    oe    ineo/ultable   and   n 
br^r.oii   01"  tlit   rule   of  c  aiotruction  a.-inoxuiced  in   the  a'bove 
cases,      it  Y.'ouiU  certo,iniy  be  a  sacrifice   of   the   delitcr's 
property   in    t.-is   case,    to   nei*i.jit   appellant   to    receive  t^^OCO 
T/ortii  01    oroperty  -rom   than  t:ie   amount   of   its  judg^aent   nnd 
intorei?t   on   -ccount   ^f  the   inKitnilicnnt   irre-i:ularitic-9  ehov.'n 
and  deprive  appellee  bank  of   the   benefit    oi   !?uc}a  ^'ijjooo  on   itc 
judgir^ent.      Ac   stated   in   '.'utherlr,nd   v.    :^one,    -73  1 11. 3'; 9,    "Juch 
a  res!->lt  wr^uld  rot    oe   toler  ted   in   a   court   of  c^^npcience 
unlesp  in'ide   inevit/iVle  "by   settled   and   unalterable  rule!?   of 
law".      It  dee?  not   e.v'err  hovr  the   redenption    -f  the  r-roperty 
\>y   aprelJee  h,mk   c?n  >-ork  r^ny   injustice   to   ri-.r, ellsnt ,   rrhicli 
mry    Ftill    cecure    the   redemption  :r:onRy  to   v;l.ici..   it    ip   en- 
titled.     ..hfi.tever   irrepularitieg   t^iere  rvere  re-c   tech.aicr.l 
pnd   rid   net  iio   to    the    suTos-tantir.l   i^rcrits   cf   the   cnpe    wnd 
chou"! d   not   render   the   rtdeaj-tion   and    subsequent    e^le    void, 
^hitehfcf.d   v.   hr-ll,    rupra,    •^xiornly   v.    •.  oore,lc6   111.496, 
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Appellee  linu   o«  ;;opi  tt-d   'ifii   the    i^laeriff    ,r.?'.'l,?& 
and     >ir.dry'p  'bid    of      2V?5  vne   net  (Te'ttr  than   thif   ."moynt 
plue    interept    thereon   rncl   t3:!e    c<^^tp    of   the   redttmtlon  ^nd 
the    c^lfc.        ia.it.;;er  dlO    .s.Viindry  make   nny   tftort   or  appear 
to   coii.rly   V'ith  hie  bid.      It   vrf*   IXLerelore    t^'e   sheriff  e 
msndet'-ry  duty   to   execute   a   fiee(3    to   the  apr.ellfefr    i...snk    forth- 
with.     The   correction   in   the    certii'ic  te    of   rede  ipti-r-n,    .nr.je 
by   f.itoiney   ior  appellee   in   the   f.reeence   rud   \<i.Ui   1.  o   coa- 
Bcrt  ol    the    sheriii    before    it  v/'-e   recorded,    did   .'.ct  Tcnier 
the    (P.. Lie   irivalid.      It  Vv'f. p    tht:  duty   of   the    sheriff   to    j;ai.e 
thir  certificate   and    tne    :nif^tnke  t*^. t?-  made  I'/it'.out   fr->u«!:    cr 
negligence   en  the  7;»3rt   of  ar>>'ellee  L--*,    vhich   should  viot  V;e 
prejudiced   thereby.      '  orRve   v.     ■onner  P/:b   111.    ^■'>:'l;    T?fyo:>.-in 
V.  i.Rldvdn,    supra. 

Ihere    ie   an   F.bpence   of  proof    in   the   record   of  STiy 
fr»^.i.d  or  dc-ceit   on   the  pfsrt   of   the   pppellee  hnnlc  nnd   the 
ecj.iitief    oi    the   o?.pe  ar?   clt^rly  •■vi  th    it.      The   r'ecree   of   the 
trial   court  ri.1T    he   nffiriDed' 

Affirmed . 
I'ot   to  he    re-rorted    in   full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
•iaid  Appellate  Court  in  the  above  entitled  cause  of  record  in  mp  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mp  hand  and  pfflxed  the  seal  of  said  Court 

at  Jilt.  Vernon,  this ^.^C-C^^'^Xf     ., dap  of  April. 

A.  D.  1917. 

i^^t^^?:^^^. 

Clerk  of  the  ApJellate-Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dap  of  March,  in  the  ijear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice.  i 

Hon.  Franklin  H.  Boggs,  Justice.  ^ 

Hon.  Harrp  Higbee,  Justice.  f 

CHA  RLES  C.  JOHNSON,  Clerk.  THOMAS  E^  PA  SLE  Y,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dav  of  April,  A^,  D.  1917.  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 

r 


x:        29 

i>o.  ..rl... 
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.Jolrn H... CurriT, 


Appellee 
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APPEAL  FROM 


Circuit 


COURT 


Eff  ingliam 


COUNTY 


TRIAL  JUDGE 


HON. 


..M.,.....B.. y/RIGHT. 


T«rm  iio.   29,  A<;.endR  :.r.Z'. 

October  Tcrza,    1916. 


;.enry  1  .    .'itwer,         } 


Appt'lJant    ) 


V.  )      Anr,er!l  frnra  .'  ffln^bajzi, 

) 
John  ;  .   i-urry,  ) 

Appellee      ) 


Opinion   ay  hiivbee,    J. 

'n;ls   is  aft  CiCtion  instituted   tcfcre  r.  justice   of 

th€   ^e?tce  ly  -vopfelisnt,    '-^f;:ni;/    I.    T.itv-'fci,    to   recover  ior  dara- 
rij  e?  done   to  his  uutoniobile   '.;y   the   ejui..>ioycr?   ci    ;v.-).)eiifet:, 
John  ;.,    Curry,    at  Y-ii";oee  j^nra^i  he  liad  left  it  for  repaire. 
Api>cll'int   cccuxed  judgiaeiit   before   the  justice  ior  -;'21j. 
Appellee  appealed   to  the  circuit   ciurt  oi  -^ffiatiiflja  county 
ixnd  Tiled   q   ^et  oif  ir>r   tnts   •n-'.texj.alr  Xurniehed  "oy  hiia  and 
labor  rjcirfomtd  "jy  .ii3  cuployee   in   r^]jB.irxim   the  car.      A 
trial  Mia   t-iere  n.-id  before  a  jury  and  a   verdict  v.-pj!?   returned 
in  fn^for  of  n-jptllce   for    ':!i7.5r.      A  siotion  for  i'  nev  trial 
"w  ic   ovom-led  and  judgment  ent».ired   on    fht    verdict   from  which 
nn  ni'-  (rctl    -.TP    tr^ren   to    this  court.      Vhe   real   quei'tion   in   c'^n- 
t*'ovoi-ey  in   U.i  c-  castJ   it?   cne   cf  fact,    ••\nc    it    le   the  province 
of   tlifc   jury   to  deteruine   all  quentionu  oi    f-ct.      it   it   ti 
rule    T?Q  veil  er-tnV-. iiehtd   tV>r.t  no   citation   of    'vtloi'i ties'   ir 
rei;\..ir>  d   to   iui;,.ort.   it,    ^.iist  a.  Vfcida.ct  will   i-.ot   l>e   yet 


,Mt.£    ,tj?'y.©r  'mfS0^iiO 


.>i  arzwT 


^t»^&t^       .  -'     X'ln-:, 


.^'i..^f-l'y:\    :.  ■  ■    .;  ,i    7.:.-^.t   S/ii^  six  i:Vii?-x.f^a  aac-iW  ii:^    ,y;t'i«:;    , 

^'fr*-    «fii!    \iti   hiiiLrj intijl  'nlsii&inrd  yrli   "ssi   lie   ise   a   fit. 
ri^io  (Jit,?   .%jti;ai3c£9a  ai.   99\;oXQiao  sxu  xt>'  £>3sasoliv-- 

'  .'sn  r-i  tat  noitom  A     .''c. 


facts  rjjd   circumptr.nceB  in  proof,    by  p.   fnir  '.md  rerionnRble 
Intpndmfent  \dll   ruithorlee   tiio  verlict.      The   question  of  feet 
In  tliic   C'xaf-  •'.7  s  dc-teiTdncd   by  the  Jwr>,    tuere  vf  b  nir, af  to 
eu^'tftln   their  verdict  find  it    .^i.ould  jiot  be  disturbed. 

It   ip  ur;,ed   on   t}ie   r.nvt   of  rippellnnt   tVujt  the   fcc- 
ond   ir)?truc  tic;ri  s^i\on   on  the   ';'rt   of  .nrf.cHee    ::r^s   orroneou*. 
This   inetrvu-tion  j«tnted  thf;t   in   order   to   locivtr   appelXant 
y.urt   choTj  "by  a  proponiiert'r.ce   oi    tiie   evidence    t.UH.t  h:c    prop- 
erty Vi8  daisfit.sd  through   the   ncfcli^ionce  of  appellee  and  that 
he  ezercif'td   r«r  s'^uo'i-le  Ttrecaution  to  j;.  re  vent   i^uch  da'^R^^e, 
This   instruction  is   inccaurr^to    f.nd  docs  not   ap/ear  to  Rpply 
to   the   factr-   in  t^xi"  caoe.    'l-e   trial    covirt  t*.-'e  probably 
moved    tc  r.ivG   jt  bocriipe  Appellant  h^itl    tnVen  hi?  cnr  av/ry 
frcrr.   the  gr-.rHf:G   cf  ap/ieliee.      The   i/isstructions  nre,  ho"wever, 
to   1e  ccr.Bic'iired  'js  a  5ini^:lc(    peri<is,    r-nd  -^.ten   oo  coneiiered, 
it   i?   pis ff irient   if,    ?*i?  a  ■'.hole,    they   jjt-ite   the  ia'.T  cor- 
rectly,   tvcn   tivough   one   or  r:"ort   of   tl'iSn.  c-tv-ndini;  alone  .'^oy  be 
erroneous .    (J.ounncc   v.   uo--dv.'i..,    17"    111.390;    Ocntrrxl  i-.y, 
'-0.    V.    ''anni-ter,    15&  id. 48).      Tna   instructi-ins   ap  a  v/h:;-:.      i 
tliis?  cr.se  fairly  an^i   coxrectly  idvired  the  Jxir/   of   the   ir.--. 
appliaahle    to    tlia  i'Mcts   in  proof,    nad  fully    rta^ed  :\:-!^sl- 
lant's   t^.e>ry   of   the  2<^v'.      Tie  inaccuracy  in  this   inj?truc- 
tlon   crald  not  h-\ve  .-aisled   the  jury  sad   the  .j;ivint7   of   it 
rhonld   not  Cfiuoe   a  reversal  of   the   Judj^aeut. 

'indini;;  no  ;:ifltor:al   error   in   the  rconrd   the  Jud£- 
TAent   pf   the   tri?.l   ^ourt   in  r>ffiraod. 

.'•.ffirrned. 

Hot   to    OL   re,jcrted   in   full. 
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<.il    Qlii     hxf. 


.S'ijjf 


/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mv  hand  and  qfftxed  the  seal  of  said  Court 

at  jitL  Vernon,  this ^ ^.-^  ^Jrs,^ dav  of  April 

A.  D.  1917. 


o 


y 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  !^7th  dai)  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harru  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY.  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  dag  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  .^aid  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


No.  .__34.       --- 

October  Term,  1916 


Y 

LI 

la. 

.^.■i.t.tnior.e. 

r 

jellee                    \ 

% 
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\ 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


vn..  B.  \miGHT 


Term  . Wo,    i^i. 


Af;cnci«   '0,57, 


October  Terra,    19 1**. 


lieil  }■ .   CropBett, 

Appcll Ant 

V. 

Llla    -ittrjore, 

Appelaee 


/.ppcal   from  r ''-rirvn 


Opiniori  by  iUf:!^^©,    J, 


'i'uiii   i^  an  aprjetil  i'rom   tiie  ttecro».^   r.s    t.  >■•    clrci'it 
court   oi'  i'arion  county,    dimAEsia^   lor  -.vant   ci    equity,    a 
bill   liled  by  ap  ell  a/it,   I.eil  i,.   Crotseett,    ataiiist  appellee, 
i,lla   t.ittLnorfc,    to  EioUify  a  decre-c  oi   divorce   entered  by  thnt 
court   at   tiie   oepteiaofer   torr.,    iar«.   tiicrcoi,    in   tr.e   capc   of 
Lell  h.   Cro(jt?ett,    c  rfflT)  lain  ant  v.    i.ila  (..rospett,    ■:efend'rnt. 
".he  defendant  iia?;    jKince  raazTied   again   nni.   is?  nc^::  '  Ila  V'ittisora 

In  the   decree   in  the  di"worce  esse   the    c-iurt  found 
that    t.ne  partite  were  Uinrried     .ovemoer  Z>,    19()A   nnd   that   on 
Aj,)ril   u,    Iv  .7    tiji2    ®aid  defendant  vathoxit  any  reafjonn.ble   cause 
dceerttfd    tne   traii   coanol^iinant.      'ihe   couvt   •■'.l?o   found   tliat 
a-i    tj.i,e   issue   of    said  uiarria^^e   a   child,   D^tright  ;  .    .rogfett 
•wag   ijorn  on  OctOiier  l^,    ly'.t    ~nd   wr.s   then  livini^  vjith   the 
motiier   in    .t,   .oui.'',   -.  iijpouri,    and   tx..- t   tl;r  fr'thor  had    oesn 
ooatrihutiJi^   vl"  per  ..\onth  to  his   j-u>j   ort.      Vne   court  ordered 
that  he   shouid  continue    to  contribute    to   the    r-vr  ort   of   the 


o'-.iid   nt    cas   T   t<i   of  •.'12,5C  -oer  raonth  unt'j    fee    .•art.hr 
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of   the   court  nnd  awarded   tiia  custody   ot    the   child   to 
the  n-ot}ier.     '*he  prayer  ol   the   bill    in  the  prt'srent  case  a'-ke 
tliRt   ikie  decree  In  the   divnrcc  Cf;se  be  siodilifid   rcriieAiine 
appellant   from   the  payment  oi    said  .112.50  per  month  ji/id 
anardinii   the   cr.re,    cut^tody,   control   and   ^duo-^tion  oi"   the 
child   to  ..im.      /.t   the  time   the  decree   inr  divoi'cc   v.-ns   en- 
tered appellee  v,av  ond  hnd  been  ior  two  yenre  prior  thereto 
living  witli  her  ootlier  in   ;  t.  jouic  and  the   child  hod  \>een 
with  her  all  that  period,    i?ave  lor  one   v/s'it   ol    rVout   thren 
weeke  v^ith  the   fr>.ther  in  ;;nle>a,    Illinoip.       n  the  dfiy   of  the 
he-ring  in  the  divorce  cacti,    it  wae  a^jreed  "by  nppelirnt  o.nd 
appellee  that   if  appellnnt  Tfould  turri   over  to  ar.pellee  cer- 
tain  '.'.ettert?  vliich   ?he  hnd  v/ritten  I'iisa  nnd  "'hich  he  clnin^ed 
were  violr'-tione  of  the  lederal   iitatutep,    slis   %vould  not   e-<n- 
test  til©  ca?e.      i'he  decree   in  th.nt  c?!i?e   po   f".r  sf  the  ci.etody 
of  the  child  vtp  concerned,   vmu   virtcfi !  ly  a  decree  by  consent. 
Appellant  is  a  clerk,    industrioue  tind  of  tood  reputation, 
living  with  hie  eioter  and  a^ied  '..othtr,    in   waleji;,    lllinoic, 
and  earns  ^lllb  per  \veek.      Appellee  Uvea   in     t.^ouip,   .  ispouri, 
and  as   ehowi   ty  the  evidence,    ir>  a  vfoaam  of  ^  ood  re^.:!Utc  in 
her  coramunity.      The   child   '^t   the   time  of  the  hearing,    in    l.Me 
case  waai  nbout   nine  j^e-rp  of   n^.e,    hae   :».  (<ood  }iCitae  rmd   ir 
heinfe  well  tsJcen   ctxre   of  by  hie  nother. 

Couneel   for  n^ipellant  urfs'es   thut   the    tris>J.   court 
erred  in  riot  penuittlng  hisa  to   introduce   in  evidence   copifto 
of  the  letterp   turned   over  to  spf^ellee   i^t  the   tiiae  of  Hie 
divorce  hearing.     'Hie  evidence  diecloeop  he  hnd     rior  to 
that  hearing   threatened   to  proeecute  her  for   pendinr   there 
letters   ti.roufch  the  mailo.      Upon  her  a^jreement  nnt  *i^  c-rt^^t 


t<iX ;     i'w.yiwii?; 


ili:' 


»:U   ia. 


.'iv  B«o  TC^I  9y«i9    .Ijoii  IXj»  ^d^i  4ii  • 

>-    Hi    »(>■  -  .  .i9i9!>  'S^l 


jiiStii.:v. 


the  divorce  c^un  appellisint  or  Ji;ie  4>.ttomey   d«tnohed  these 
letter p   Irun  an  alfidovit   j.n  the   filce   find  delivered   them 
to  licr.        itiiout  j.er  knov/ledt:.c  xte  had  ke^ot  copies*  ot   them 
and  it  VPS   thcee  copies     he   sought   to   introduce   in  Ofldance. 
Louiifel  UTL-es   that  all  prool'i?   in   t>i€  divorce  on.ee  verc 
admieri'blc   in    tiie  jirepent  case.      The^o   letter!?,   }:ovvever, 
were  not  miom   to  Jinve  been  introdttced   in  f;vi;:enof)   in   the 
divorce  he-xring.     ''n  t\\e  contrary  they  rere  delivered   io 
appellee   before   the  h  firing  t^nd  the   chance]uor  pror)er,ly  ex- 
cluded  the   copiee   on   t}ile  hearing;. 

It   ip  also   HsviipnQd    >s  error   that  the   J'jndin^s   rmd 
decree  oi   the    trial   court  are  contrary  to    tiie  lav?  rnd  the 
evidence  in  ttie  caee.      it  ie  tr\i6   tiiat  ordinarily  in  csee  of 
the   separation  of  pnrentf?   the   court  v^ill    not  ^ier:.it   the  c-sild 
to  he   rt;.::oved   beyond   itr   territorial  Juripdiction.      Jn   ii.i« 
ce-VM,   however,    the  child  wtts  in  rt.J.ouie,  .  inpm;. ri  nt  the 
time  the  deci*ee  in  tVie  divorce  csiee  awarded  hira  to   Uie     .otVier 
snd  hf.d  he  en  there   for  tv.'o  ye;.- re  prior  thereto.      IhiP  ff.ct 
vmp  ki;oT.-n  to   the   father  and  no  douut  to  t^ic  court  rit  that 
time,      'i'lmt  the  court  awarded  the  chile   to  the    -.other  unrfer 
those   circiTH>»tancee  van  di^e,   beyond  question   to   tAie    foct 
tliat  the   fi?»th«.-r  contiented   to    the   ?Br.ie   in  pceordnnce  vdth 
hip   £i£ireenient  with   the  -.other.      The  condition©  ne   they   then 
existed  have  not  jaaterially  chtuit-ed.     Ho  good  reason  has 
heen   pV;0',m  hy  the  proola  v/hy   the    ■■»ve  and  custody  oi    the 
child   phoi/ld   now  he   chnn^ed  from   the  plnn  virtually  .'treed 
upon  n^Lfm   the  decree   ior   divorce  w^e  entered, 

Ae  the  nother  hsp   since  n^arried,    ti-io  Chancellor 
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Klfcht  \Tell   n-ive    modified   the   nllovmnoe   of  almony,    but 
thot  wa»  a  natter  Ir.rtely   in  yAs   di  ccrction,    nnd   we  thnt 
diacretl  on -docp  not  apptmr   to  ii;  ve   'jRcn     buccd  In  t^ds 
case   tiie   uecree   should  be   afliraed. 

AffijTOcd, 

l"Ot  to  te  reported  in  full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mu  hand  and  affixed  the  seal  of  said  Court 


at  Jf[t.  Vernon,  this 
A.  D.  1917. 


dav  of  April. 


o 

2 


/ 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  Dear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  day  of  March,  in  the  oear  of  our  Lord,  one  thousand  nine  hundred  and  .seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrii  Highee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  dav  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


\ 


P, R,. Mc!.rgan., .\ 

_ App  e  1 1  ee 


vs. 

No.  .28. 

October  Term,   i  »  I  6. 


Ci-t-y of 'Vienna., 

Appjellant 


PEAL  FROM 


6  y.A.  3  2  2 


Ci.r.cu.l.t -COURT 


...a:..O.iin..S..on COUNTY 


TRIAL  JUDGE 


HON. 


..m.. Ii.,.....lU.TLER.., 


Tern  1^0,    38.  Af.endfl  lio,33 

October  Tei-:.*,    19 If. 


0,    ii,   Morgan,  } 

) 

-'^p el  lee      ' 


V.  )      Appeal   troEi  Jo,hnr;;on. 


C  ity   01'    Vienna,  ) 

) 

Appell.int    ) 


Cpinion  l^y  IIie:t-ec,    J, 
.....  oCo---- 

In   lebntp-ry,    l&fS,    ^.p'^^ellee,    '-./..]■  organ,   purehaeed 
tlock  Z'j    in  Chapmnn  ?nd  C-rRy'p   Addition   to   the    city   of  Vienaa. 
In  Atu-II,    1D15;,    r.r;:'el"!ant,    the   city   ol   Vienna,    through  it? 
eti'eet   inepuctor  and  cerv.^ntp,    oonntri^cted  p.  pidev?p.lk  along 
the  north    r?ide   of   lUio   block  nraint't   tjit   objections   of  a;- 
pellet.      Aututtn  l.'.HerT  formerly   ovmed  tht   ir<,nd   ini  edirtely 
iiortli   ci    tli  c  t'loclc.      }i,er  jancbpnd   iiaraiiel   Leo-    ur?ed   nnd  had 
ti.e   control  of  both  her  land    ind   Llock   7jS.    -oineti^r. e  ■•^rior  to 
1£7G,    'Pilriile  1-r.Hepip  had    control   of   thei?e    land^  he  "uuilt  a 
r-^il   fence   Junt  north  of   the  north  line   of  block  c9   about 
vherc   the   n:;rth  cdj^e   of   the  walk  now  is.      /.bout   lb76   or 
lo>:'l   thip   fence   vrn   replaced  vj  th   a  pot=t   nnd   -olank   fence, 
portir.np   '-^f  7;hich  wore    "till    virihie  vn-.en   ^-om..'!  lee  -curchnred 
the  property.      Ap-pellee  rrr»,ded  ?»nd    podded   the  -nreinieef!  nnd 
kept   tl:e   (jT?B^  ::;OT;i--d   to    t>ie    line    of   this   old    fence,    vhich 
;.-ould    ..u    ?•    fev   foot   north  of    the    nortli    line    of   block  59. 
In  IC'.'",    *ugufta±x  **.   T'e^s    nold    pomc  of  t":o   land   ovned  T:y 
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her  Jupt   north   of  Llook   o9    oncl    the   land   in   the    ieed   vf<  ~  de- 
ecri'^^od  pr    btinf';    bnunr.'ed    :  p   fol^ov.'p:     'jiff  inr.infj;   on   t)ie   east 
line   of   pRJd    tret.,    b""  f^et  north   oi   tlie    norther  pt  corner 
of   hlccl-:  ."y,    In   tV.f   t'"'n  of   Vl^nr-^,    t>  ence  v:ei?t  l&o   feet, 
thence  north   J)C    fef;t,    t.T.r^nce   errt   16^'   -Tr^pt    tn    the    p-tld   line, 
t}ience   routh  to   t)ie  pl'-ce   of  hp^finr.inf: , " 

irojp.  th<it  Crte   the    rtrip   ol    ir,.round  J^^p^    fouth   of  the.  .'!  and 
conveyed    by  her  'rvr. c.   left    orien  p.nd  r.bout   190&    npnciirnl'e 
f=ervntp  did    sane  4;radinf.    thereon,    '-.t  it*   ti.-  e,    .::ovrever, 
prior   to   the   txiilf^ing   of   ti-ie  ttIK  in  191i''  djd  ^pr.ellnnt 
do   fny  v.-ork   on   th;r:.t  -nortion   of   this    strly:    of    j  ^-ound   Fouth 
of   trie  line   of  the   old  icrce,    vhicyi  ip   the  (.'.'r''^''f''-'i  i^^  con- 
troversy.     Apnel'ice  trov-.jht   <^n  oction   of   tres-,ip«?e  gu.-^re 
cl^-uquj;  frct:.it  pfT^inpt   p.prellant.      " h<?   letter  filed   its 
pl(io    of   the  (rcneral   l?euc   rnd   libcruj-i  tenegej^tuK  trnd  i:ff?ue8 
verc   .Icinzd.      The   c^cs  v."  ?   tried   Vtfore   n.  jijry   --nd  judfTrnent 
wae   renJerfd    af:r.ini't   ;vTpellant   for  :^40   nnd    caf^ts.    The   nl  eft 
^^   l_^^>£'y\^'  ttncir.entiTxn  adnitted  that   r?p7)ellcp    •'-•??   in  pof-^s^e^s- 
ion  of  the  j;rm.ind   f>nd   the  doing:  of   the   note   phn.rt~ed. 

Proof   of   tl'.r-  dedicfiticn   to   .^xu1   n^^cep trance  by    t}\e 
city  of   the    rtrip   of  ^-round   in  queotion   ip  ruit   very  clerr. 
It   is   trx'C   th't   in   the  deed   oi'   Aii,ruf?+a   ^' .   Fq.'?"   hy   vhidi    ph.e 
'■■onveyed    to   CVi^rless  ':  .C'r^y  the   Irnn   -lortV'.   of  h'locV   3'w,    the 
(.a;f!cription  \><\,-nn   bO   feet   north  of   the  nort}i    line   of  lilock 
39.       -hip   is  not  ])roof   thn.t   the   rrpntor  ov/ned    or  clainiod   to 
ov^   :.l]    of   the;    fifty    feet    ':"^uth   nf   the   \m-\d.    oo-->veyed  hy    the 
deed,      -f   t,'.  ia   i3   riny    -.riof   of   <->   dedicntion   V-y  her,     -t    .-.oet 
it   c.?.n    inly  ho  pnof  of  a  dedicti'^n   of  juft    ?uch  -jortion 
of    3.1  id    fifty    f  ^  ^t    ''trip    ■  v-  \7p^    then   nof<se:^^ed  hy  her,    r.nd 
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not   ot  my  portion   the jer»l',    rdiich  v/n.o   nt   thni   tiwe   in   the 
poppescion  ol    anothei'.      Tlie   Ante   of  t>de  f'efid  w>p  Jurie  [•, 
1890,    A  fence  had  "been  huilt    nrior   to   \e.'/C    on   the   north    line 
of   the   7'wrip   of  £,rou.nd   in  controvcrtjy  end  7Dortinn!?   ol  tiae 
fence,    or   *he    one   rcilrcint;    it,    renaincA   v/i^en  /vipeliee  T)ur- 
ch'3cd  block  v'^9   in  19CS.      'ftiere    if   no    evidence   t}io.t  n,pr>el- 
l.T.t  erercii?cd   rny  control   over  the  land    foiith   of  vhere    the 
fence  v^s,    -:rior  to   tVie  U.'jldinc  of   the   Y/alk    thei-eon  in 
191D.      7/e   are    th.erefore    inclined    to    tlie   o"iirinn   th- t   the 
proof   ir   not   '^t  all    clerr   of   the   decllcotion   rnO   ?!Coe;".t'>nce 
of   the  p?.rticul'ir   ??trip   of   ;:"'ounii   in  -luestion. 

"i'he   judf^B^ent  rr,u  pt   be    rev<"  reod  V.owever   on   account   of 
err-'nGous   innitriiction?  jji'ven.      Tlic    fifth   «?nd    ni:;th    inptrvc- 
tions  t,iven   in  behalf   ol  ap  pellet-    Jidvii.-ed   the   .jury    th^it 
r>\mitivc   or  exeriplary  dr'\ar<,ep   cou3cl   V.t-.  av/arcled   in  thip   c-pe. 
Cur  rttention  har>   not    r.ecn  calleci    to,    rand  ve  hnvc   teen  unahle 
to   find,    a  decleicn  in  thip   ott^te   in   vhich  r-uritivc   or  cr- 
eiarlnry   dana^eo  a».~tiin;-t   a   city  have   betn    i?uptnine'd    in   a   c^se 
01  this  nature,      ^'o  ju&tiiy   such  dtvcriafec   in  -v.ny   ;:ept^,    the 
oct   ccniplainod   of  itust   f.'^-irtake   of  a  crinin-l   or   ".sntnn  nrture, 
oi'   fc.ithtr  'a.-^.licfc,    violance,    opprejieion  or  v^.nton   reclclef?F<- 
ncrg  ciUi-'t  he   f?hov,'n.      Jurtice  '.reeoe   in   the   c'  se   of  City   of 
ChicrfO   V.  :.artin   Ai   111.    ?A1    f?fiic ,    "3 1    is    pcnrccely  con- 
ceav.Hlile    th?t   a   crre    '"ould    bt:  m^n-'e   «i.rnin!?t   ."    '•mici-orl    onr- 
pcr."ti.-n  justify  inf.;   v-'^'^'i'^'ive   daraaice."      in  City   of   ChicPtco   v. 
Iselley   ;b   311.    475    the   court    pr.id,    "Vindictive    or     unitive 
do".'/ ep   TS   not    to  he  riven  unlfiPF   there   ic-  proof   the   injury 
i?   wilful   7.'hich   ic   j-crrccly  ■noseiilt.'    in   the   c."fe   of  tuie 
rio^-   r>f  cor-or-ti-:n?"   (a   '•it.y).      Tr-^ctlcaily   the    "r.-r.e   lin- 
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fUDt^e  v/re  ui?ed  by   tVo  durt   in  the  City   of   '.''ecfitvr  v.    rlphep, 
bZ  Ili.4"7.      v^.>vile   it  r.^y  "oe  appellint  had  no   ;:>  ut.  orlty  to 
t"ke   T0ppepeir«n   of   the  tround    in   qu-pition    from   n-t-^elle* 
and   f?^;vinet  iiis   objections   wit'iout   fir^t    i/ivokin.;    the   nid 
of   the   coui't,    f  ven   tnovi,  h   a  deflic-xtion  anrt    •'ccentance  had 
"been    siio^tn,   yet  tliere   v;ere  no  .l;icte   in    .roof   in  ti.ip  case 
ju.-tilyinf:   the   ,.,ivin^   of   the   fifth  f.Ad   ':i;-.th  inttructions 
ol    appellee,    under   Vne   foret~.oin{i   ?>.uf'oritiee .    Tj.c    inutruc- 
tions  T'crc    the    '-.ore  harrjiXul    u'.;Cft';s.>e    -^f   tlu    i.-;ct   that    the 
proof  a?   to   tliC  pcf'-^nl   dftma^ef?   euptnined  by  appellee  ■w-^.e 
not  clear. 

i'or  the  error   in   j;.ivir4:   tneee   irutructions  the 
judt,|^ent   ie   reverped   and   the   cause    reisandcd. 

heversed    !\nd   reonnded, 

}-ot   to  he    rcrorted    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 


at  Jift.  Vernon,  this 
A.  D.  1917. 


dag  of  April, 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COUIiT,  beyiin  and  held  at  Mt.  Vernon,  ///inoi.s.  on  the  Fourth  Tuesdap 
in  the  month  a/March,  in  the  pear  of  our  Lord,  one  thou.sand  nine  hundred  and  .seventeen,  the  .same 
being  the  27 th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  .seventeen. 

Present: 

Hon.  Jame.s  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


LOUIS  R.    KELIY 


Term  ho»    43.  Agenda  l.o,    12 

Cctolarr   Tenn,    1916. 


i'n.nner;-'    .t'-te   r:anlc   of  ':'.>i  lorca,  ) 

Appellant    ) 

V.  )      Arir/eal   from  Perry. 

) 

i  r:r)£.    Jnnchrrd,  ) 

Appellee      } 


Cpinion  by  higfcee,  .1. 

—  -0.  0 — - 

i;orton  Lrotl.err,    r    ;irru  cony-o^^ed   of  John  it^, 
>:orton  and  .T-oirc  T'orton,    ^.■c.^e   en£:"(;,ed   in   the  ^  enernl  iner- 
chf^-ndipe  "burirer;!:    in   the   villn^ue    of  TamnroB,    Illinois,    ^liey 
"tecarre  hcpvily   invo3%ed    r.nd   f.inonf:   their   creditor?   yrere   the 
Fnrmers   L'totc-  Brnk  of  Tprairop,,    liliwoie   "rtd  .•.ly  &  wolker 
try  ^ood?  comriony   cf   3t .  louir,   iirpouri.      Tn  Ir.rch   :"',    1916, 
J^iset?  !!'^rton  vent   to   :t.    I.ouig  J^nd  nrrant^ed   v  itti    •  ly  &  v.>l- 
ker  i^ry  uood-    Corjv.qny   to  «.;?:;i;:n  to   it    the    ?tocj':   of  foode 
end  boolc  r.ccnurste    if  ...orton  i.^rotiicrB.      On  Larch  C*,    he   re- 
tu;nied    to   Tnr.i.iroa,  \rith    .- ,    I..   Ha^7kinf?,    a   rt)preeent«.tive    of 
ES-id  Ijry  vJoode   Conrnny  rxid   on   trv-^t   dp..y  an  in:? '. rmnent   in 
Y/ritin^;  v/as   exccu'^cd    p.:id  scl:no'wlcd{,.ed  \)y  I  orton  j:;rotiierp, 
c-^n-vcying   to   -?.y  d  '.'r.  Urer  Dry  Gocc?   CoErrjnny,    tlicir    etock    --f 
mcrchrvndire    furniture   and    r.  counts   in  tx-urt,    to   crry   on   the 
tusinese,    collect    the   rccountp,    sel]    the    rtock  rt  public 
or  private   srie,    di  stri'i'Ute    tVie  ruoney   nciont;    the   creditore 

afirt     -if    pptr+V  if^«T    vcj-mai  inpA     '^■ffr-x    t^'"    nm/rrprif.     r>f     t.Ke    dehtS     and 
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e>._' cnuef,    leturn    th«    ^rnie    to   the      •■rtit.-p  nrkirif    Die    convey- 
fjice. 

X'-.e    iuptrj'flfcnt  vi.c   '^elivtrer'    to  Ij^'-V.-lcino,    who   took 
]^ot"eefjf ion   of   tixe    Htoclc  nt   c:ice   in  uehalf  of    .ly  c,  V-<!licer 
]'ry  Good?   ^OLt^'any  rjid  proccedeu    to    tr'ke   an    inv-.ice:    thereof, 
v.'};ic}i  v;ne   cc)m;loted   in   '*i£;.ht   6.sye,    r   ovluf,    v8lv,r».tion   of 
•til, ^00.     T.o   rv'orn  lir-t   of   'Tortcn  /^i'othere'    creditors  v/rip 
ever  furr.ir-hfcd     .ly  «V,   .. -'Iker  "."ry  Cooda  Cosipnny,    out   on   :.  p.rch 
4   it   eent    to    "ruch   of   the   creditor.?    of  J-orton  hrothern  r?e   it 
hnd  Icnrvlec'cie   of,    a  letter  /ir^oii'ying  e.>oh  of   the   convcyajnce 
to   it  and    inclo«ir.£;  n  hlr.nlc  accept-ince   of   tiie  arrantireinent, 
to   be   returned   tOt^ether   with   thy   oxaount   of    the   creditor's 
claim.      ^^' cl'isejat   received   one   of    tlicpe    let-err    but  never 
replied   to   the   letter  nor   returned   tht    acceptance.      tri  inarch 
16,    - 'ly  u.  Talker  "^ry  Coode  ^otipany,    notified   the   creditorf?   of 
the  amount   of   the   invoice  oxkx  inde'Dtednee!  ,    so   far  np   they 
hr.d   learned   er.f..c,    and  that   the   ctoch   of  'xierchandiBe  and   fix- 
ture;?   v.'cuid  he    cold  harch  /:.c ,    1916,    uvion   renled  bids.      in 
i'rirdi   'M   a  notice    of  this   v&Iq  n  <b  posted   in   the  window  of 
t}ie   etore  huiiding  Fnd  on    the   fcljovii^t,   dry  notices  v.-cre 
Tjxxhliphed   in   .-ever'l  newspapers.      I'orton    -ro there  had  hecn 
conducting    the  tusinees    in  s  huiiding   ov.ned  by   .j.   a.  IiJ^ines, 
s  "brother- in- lar  of   afi:Vg3,X€^..      Ahout   ;.areh   '"'4,    a::.^e"lJLee   le^-ised 
t?;3    Uiilding   from  .naines  t-ndi  on  Larch  "7  he   fleut   to    .t.louie 
with  hair, eg   -ijid   left  .\  'oid   of  -:i5,2dC  7;itix  .-ly  ov   ..nlker  "Jry 
Goods  Company   for  the   ptscli  o.nd  fixtures.      .-n   the   -.lornintv  of 
Lnrch   28,    h-rvinij    ^Q^.n   infor/ied   dy  hau.iiw3    chat;   n  hi{ilicr  hid 
tliun     ii3   av:i   oeen   euhr.aitted,    .Tp  .ollfrC  ^,»erit   to  i*u-;l:ins,    v.i-tti- 
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drev  hi?  hid    of  ;?5,2nOHJifl    filed    r^ne    for    '57ro,    The    ptock 
w."p    eol(^    to  bim  i^t   Vivt  v.rice    and  }.e   at   once   ••.erit    into 
poBPepr-lon    oi    the    f?a»ne.      t.o   lir;t   of  >!o:ton  brothers*    ored- 
itnre  v/ap   deinanoed    by   or   furr.iche.d   tc   spVt  1 1  v/l^      -n  Aioril 


1",    rqw ell -uit   reduced   it?   cl? 


■lie  p.j  aiuTt  '  oi'tcn  .:rothere 
to   0   Jua^jment   \>y  narr  and   cognovit,    in   tj.e   ouru   of  ',446.80 
and  execution  \vr  c   iet?vied   thereon   the   i??.cie     ay.    'I'iie    ci^eriff 
levied    tii«    execution  on  April   14    on   a  portion   of   the    ntock 
then    in  nogoeesion   of  .ft**?jTr3rl^*.  to    Ihe    value   of    ,  i;.U5.15. 
>.ilfi^*^i5-e«v  served  notice   upon  f.-e;    sheriff  t;jat  he   clpisiecl   the 
property   ap  his   o-vn   and   -^    tri:-;!   of    I'ae   ri;;htp   of  property 
yip.B  hr.d,    in   the   county  court   of  lerry  count;/,    vi-ich  reeulteci 
in   ?<    jud(;C.ent   for  anoeJlaa    iror,  w'-iich  jud,':rraent    the  "bonk  hne 


tfken  on   r^pnef?!    to   tiii;?   court 

in  fni?  Ofca    the    sole  question   to  "oe  deterrained    is, 
vrpp   appfixlep   t'le    o''"nar   of   the  property   involved    at    the   tine 
it  wn?   levied   on.      The   transfer   cr  anei{vnner)t  hy  T.'orton 
iirotlirrpi   of   tha    etocic   of   nie  rchnjidiso,    fixturep   ;\nd    cook   «g- 
countp   to     .ly  i';  Wnlker  Dry  '-ood?  Corn-pimy,    do-;?!'   i\ot   in   any 
particular  comnly  vritji  the   requireaent'?   of   the   j-.ulk  Uale;? 
l.avi  end   it   i?   n  :  t  c  jntended  "b;/  eppellee   thr-t    it   doee.    ^'.uG 
mo?t   that   Cfin  he   claiiued   for    the   instrument   of   ape?if,nf!ent 
or  conveyance   is  t>.;-.t   it   coneti tutted  :^iy  co    .-Iker  "Dry  Onode 
Coranany  t3ie  n^,c?nt   of    the   .iorton  .''rotherp,    to    oo'iduct  the 
\    oucinces   for  a  time   n.nd   then  to    pcil    the  property.      It   i'?  p 

I   well   settled    rule    of   lav?   th'T.t   the    :::incipnl   cnr,not    i^estow 

I 

'    u-oon   the    'u.ent   Rny  (  re    tf^r   •^uthcrity   ooncerni.nf,    the    subject 

i 

I    isattcr   of    thfc   ''i-ency    tl-ian    the   ^rincl^-ja]   hir,  self  had.      Ab 
«^'»~*on  ■^ro^he"?   c.nv"  ^.   not    rell    thie    ~tofi!c   of  ^ood^   in  ^i:?V 
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without    cortiplyint  7,it}"A  the  Lulk   or.les  lav;  ncitl.ui    cauld 
their  atent,   -ly  t*:  Wnlker  Try  Goocis  Company.   ILe   er.le  by 
i..ly  i.   .  r.lkcr  Dry  Goods   Con  any   to  rppcOlee   uid  not   in   "ny 
way  comply  vith    thie    lav  and  muet   eo  f r  r  as   riich  lav/  ip 
pplicr.Lle   to  t;*if  cr;re  l-t  held   void  rp   1,0   nTptHnnt  and 
other  cieditorf  r.ot  ccreentini.    thtrtito. 

Neither   did  the   tr^nffer   or  s&pignjrtent   to  /-ly  « 
V.Plkcr  I'ry  Got?'-"?  Cciapfsny   oojTirJy  vith   tne    terinp   of   the    3t''^tute 
cf  thiu   pt- te   concernin,;   speigmaents   for   the  "bc-nefit   of 
creditoro   so   it   cannot  l3e  JieM   to   be  n  v^Jid   etr-tutory  ne- 
fi,  ?i- ent.      Appellant  contend «  thr.t   the   af-pignment   to  -ay  & 
'•.allcfcr  Diy   .iloou.'?  Company   i  ••?  'viot   t'uch  a    'pale,    transfer   or 
aeeijiniaent'*,    ?xr-   is   coatcmplf  ted  "ty  the  iiulk  ;.if'l<.p  'La\i  and 
tiiat  while   it    ip   net   a   vp.lid    rtntutory  &kjFignr".er.t,    it  ir  a 
VKXid  cour.on  law  r.seii,n,T.ent   for   the  benefit   .;f  creditor?   of 
the   eTEviitnor:?,    and    if   legtl   ap   ngrinet   rII!    rjuch  creditor?, 
inc lading   appe^Tent.      -hile   from  all   that   appears   from  t}ie 
evidence,     .'orton  ..rothKrs   ?.cted   in  ppnarent  if.ood   faitli  in 
making.,    Uie   •^eai^'mj^nt   to  -'-ly  ^  "..r.I]:er  Try  'Joode  Oora-p<''.ny,   yet 
under  the  deci«ionp  cf   our   court?   it  cannot   l.e  'i^ela   a  vslid 
coi.i;,.on  Im  n.!?<?i(-:rjnent .    3ince   tlic   enaettient   nf  the   st^^tute 
re^-v  3«'.;tinc   a^irignnentc   for  the  "benefit   cf   creditors,    it  h?p 
been  held   tha  t  a   valid  nssicmuent   cr^n  nov?  only  be  m^'de  under 
that    statute   rnd  %'hen   vo   ri\de   the  eetrte  nurt    uc   ad):uini!?tered 
and  dlptribu^ed   eub&tantially   in   confoniity  •■;7ith  its  provis- 
ions,   (hnnshett  v.    ..ntcrourz" ,    115  IJl.    32'-;    .  illi^,an  v.:  'Con- 
or,   1j   iil.Ap ;,  .487}..      It   ie  prcbably   not   altogether  accurate 
t')   say  that    our   courts   no  longer  vcc;i,ni2e   co.a  on  lav;  an^ign- 
ment?   for   'uiy  purpose  rrxd   in   th:"t  connection   it£  ie   said   in 
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athed  V.    l'haK-'-.i?on,    u6   IlKApi  .76,    tlv»t    "The   title   to   the 
property  appicned,    ptilJ    paerep   in  tlue   sir.te   by   the   voiun- 
t-iry  T^ct   of   tae  ticLtor,    ap   by  {'   comrrion   Inv/  ac-f  i^nment,    but 
when    the   'is-'igiujunt  1e  wacle   the   atrtute    oi    ijlinoip   stepe 
in  a.nd  controlgi   thft  diptrltuticn  ci    the   psr?ete."     In   thle 
cn.eo  no  attea.pt  v/hatBvi.;r  v<?.s  x;2i-de   to  com;j;ly  vxth  the  pro- 
vieions   of   tlie    etatute   and  it   is  not    t\en  prcDceed    thnt   the 
<^  I   ^t'tute    sl.;-ll    control    in     he   airtri ..  ttion   oi    the   psret?,    fo 
the   c3r:ir.ed  a£»yiti'Uiit'nt   cannot   ce  heia    to    be   vr-Jid   even  ab 
a  com/ .on   lav,   ai?&iejniiient  atainvt   oredi  tox'c?  mt   C!)iieenting 
thereto . 

It   is   further  contended   th^t   even  if  the   tranpr».c- 
tion   iff  not   n    v.iiid  counon   law  a(?pit,n!iit;r;t,    f-p-nellent  consen- 
ted  to   the  n rriingeracnt  pnd  hy   ite   notion   ie  rov  precluded 
fro?!  o'::  j  ecting   to  v/hn.t  vrn.s  done.      Ti  i?  rrrpent?   3,  -wore 
r'cricue   quertion.      '-'■0   tjiiotfiin  hif?   '•of?ition  appellee   reliep 
upon   I'j-c   tiptimcny  of   tht    T,itneps  liawkir. e,    reproeent-^tive 
of  :,jy  i,  '.?:.  Iki.r  Jry   Cooue  (;om-'>ar.:',    v/ho   tf^tilied  that  on 
one    rccesion   the  president   of  appellant   told  }:.im  the  hr^nk 
•v^ould   consent    to    the,   Gj'rnu£ei&ent   and    thft   in  r    fc\v  days 
therc-d'ter   the  casi;ier  told  him  he  v/odld   s-end  to  ily  <l  v,al- 
ker  I  ry  Goode  CoiiVira-v,    the    oank'e  acceptrnce   of   the  arrange- 
ment,   "Lut  0.   few  dfl.ye   latter   r.   thiro    of/icial    ci    the   h<inlc   told 
him   '*he  had  chartt.',ed  hif?  Tnind".      Thie  v<itne^^:   teptifitd  i:..e 
tl.en   ai.  ;\in  v/cnt   to    the  pret-idcnt   vvx^o    oold  air;   the  'benk  vould 
coiue    into   the    firrant^eiaent   if    the  vitnees  \-:o\.i-±   ottoin  cer- 
tain  L-.ifidavitj5  concernint:   some   book  account??,   -•.hlcli  the  v/it- 
net?e   .-ifter  laalcinii   en   effort,    yic?  im«ole    to    sr.ci.  re;    th-ri.t  he 
h-0   inroraed   the  ;)resident   r^nd   -t   the    gprae    tine    told  him   they 
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wore  tclnf.    "liead  v/itij.    tlie   e-ilt   juft   tm:    Pr^ae  mvi   the 
preeidnnt   replies!,    "Oh  wt-lJ,    *    a(>n*t   think  v.eVil   'liother 
you  nny  v-ay.  "     Cn   tiic   <lvy   oi"   the    c-p.j  e   apoellnnt   wrote  -ly  <t 
Wnl}rt  r  T^ry  Cof^dt    Company   oijectiuf;   to   the    ec  1r   .^^nd    the    evi- 
rirnre    rofp   ret    dicr-clofe   any  -^ofitivf!    J.'ot    'if  n'->-iolIant    sig- 
nify jn{    itr   p9<rerit   to  the    .•:.rrfini,f::ue.nt   or    th(;    n-'le,    but    :loep 
*hov7  th'?t   on   r-^t  ].€•  ct   tv,o   occ.-iioiinf;'   it   •3?.rtrcj?r?y  oojec'ted 
to   the   pn-rifi.      in  ■  illifi  "•  ^.    ■■'i-onrinr,    liji   1 1.3.  .Ap-n./ife?,    in 
rlif?cuGi?ins  1  quci'tion    sfcvy   p.Urjl'r   to   the   ont   riow  under 
coneidoratio.M,    fue  court  held   tiirt  ijrrtie.p   occv>-"yinf:;  the 
ponition  of   ?ipi.'ellaiit  Ufcre,    wtre  net   Louad   to  ^  ive   notice 
of  -,ny   pbjrtion   to  v.Oi.nt  had  "l-een  done,    and   the   fnct   that 
nothing  v'P-!^'  (5 one  by  theci   in  nliim&ncQ   or  difj-.f^.lfirmance   of 
the   Tr.?-n£c.nent  ■«-■■•"  3   .'.o*   p-coof   of   conceiit.      It   iu.rther  held 
that   in   the   aucexice    of  proof   of    oss^ent   to   the   arrancenient, 
the    otjecting     creditors  7;ere  not    bound   oy   the   r.f-rie;nBient, 
Xinle?:-   either  it  v;ac  vulid    in   j«=iv,'   or  the  ci'edi torts'   conduct 
•?7ith  reference   to   it,    or   the  property  or  the   other  partiee 
in   intprcstt  had  hetn   3uc]j.  Ftsj   to  yji-eclude   the'r.  from  o-oject- 
f    iry  to   it.      In  thie  c-^.c-e   tl;e  ?4&f>ij<.,nrient  ha;?   oeo?n  held   invnlid 
'    and   tl'-c-'  evidence   doer;  xiot    sho^w  appellant  cinrpentt;'?    to    the 
nrrnnj^^  ••■'■;e  tit ,    or    thct    its  conduct   7.;ith   reference   to   it,    or 
thf  -  ro-rrrty   or   the  partiep   in   jinteroit  '^ai?-   Fuoh  as   to  pre- 
clude   it    from   now  o-cjecting. 

e  pre   of   o;;iiniou   tiie  trirl   court  eir-MiCnuely   found 
tl'ic   ri,}-t3   of  '-jroporty   for  ••.ppellee   &i\C.   the  jud^V'^^nt   ip   r'.c- 
cordinjjly  re.verted   and    the   caupe   renumded. 

I.evei  fed  --^nd  rc.-nsnded. 
Tot    to    be   rtpcrted  in  iuli. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  Di.'itrict  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
.•iaid  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  af fixed  the  seal  of  said  Court 

at  JCt.  Vernon,  this ^^^^^ dav  of  April. 

A.  D.  1917. 

Clerk  of  tlie  Appellate  Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tue.sduQ 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
beiny  the  27th  day  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs.  Justice. 

Hon.  Harrg  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk.  THOMAS  ^^PASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  4.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPII^ON  in  the  words  and  figures 
following: 


i-nnuel 

H. 

Boal 

s.> __ ..._._ ._ ._ 

Appellant 

\ '... 

No.  44         \^ 
October  Teririv  1916. 


.Ai!=.jc;an..d..ex ^Vegener..^ 


Appellee 


206I.A.325 


ERRORTpx 
APPEAL  FROM 


Circuit 


COURT 


Madison 


COUNTY 


TRIAL  JUDGE 


HON. LQUI S  BERIIREUTER 


Tern  r.o.   44.  Agenda  !o,'j6, 

October  "iirm.,    391C. 

I'anuel  J.,   l^oaJc,        ) 

) 
Appellant! 

■v*  )     Appenl  from  ladison, 

) 
Alex&nder     egener»    } 

Appellee   ) 

Opinion  ty  Iil<i'b©e,   J« 
— .oOo— 

Thii?  ie  a  bill    in  envity   i'or  contribution  filrd  by 
l^nnuel  K.  Boq3  r,    ^pellant,   Rf:Rin?t  Alerandffr     ec^eneVt    ^v 
pellee.     The   suit  wnp  originally  corn-cmced  pp  r>.n  wctlnn  in 
aepuEJpeit   lor  con   rihutiup  but  wj?-e   trnnpf erred    to  tlac   chr^n- 
cexy   side  of  the  ccjurt  n-nrl  n  bill   of  complnint  filtd,      .'m 
lee>ue  of  fact  ■wae  made  un  and   tlie  CMpe   tried  brfcre  p.  .Jury, 
At   the  close  of  appellant's   evidence   the  court,    on  r/iotion 
of  appellee,   ins true t«d  the  jury  to   find  the  issues   in  favor 
of  the  latter. 

I  In  190   ,    ane  A,   J  xmdstrum  contr^icted  to  "build  tr/o 
cuurchee  In  ot,   i.ouls,   knovm  as  The  Ualeui  !', J  .Church  and 
the  -/Oar  Church,     Hq  gnve   the  ..-mpire  btate  Surety  Company 
a?   ntrety  on  hie  bond,    for  tlie  faithful  ptrfortjwice  cf  -'is 
contracts,      ihe   surety  ccmr>»my  in  turn  -were  indeinnififed  by 
bonde  with  ap'icllaai  nnd  fipfifo'llii^  ».r>   euretie».      v,r\id  tondp 
on  inde)!!Bilty  provided  among   ntJier  t?tin£  p,    that   cp.id    Miretie© 
would    eovc  and  Veep  hjniinleeJ!«,    nf^id    surety  cormpuny,  "fvnra  jr»nd 
afainst   eVcry  »?n4  all  claim,   detaand,    liability,   co<?t,    choree. 
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ai..i  'in  «o/.%*u-fio  I  i>st  i.Mi.»u^ij5*  dii*  tot  -^^isovi  siu  uo  'i^dim   «£ 
.- ■  a 'J  It  keim^h  at  ©"xstt  Btwt- «i  \,m»ffKioa  .siaBtitvao 
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counsel   iee,    er-penec,    puit,    order,    iuacn^eut  or  ricjudic/ition 
whatioev«=r,    u/hioh   the   enld      ur^ty   f:ompnny   shall    or  may   lor 
ni\y  oauee,    nt  any   tir.e,    nuntain   !;r   incur,    by   rertrcn  -^r  in 
coneequencc   of  the   snid    'urety  hrvint?,   executed   !?«id  bond   or 
xindertpldng".     Lundetrun  ?ifter  pnrtlally  completing  both 
ohurchee,   teeo??r:e   finj^ncinlly  involved  snd  riroctienlTy  />'b"n- 
doned  the   vrork.      -^y.e  ^urety  •- onir>nj;y  after   le«mlnp   tJ  is   f'-ct 
notified  i^iioii<uat' of  Aiundptrum' i?  c^efault  «nd   rnilecJ  u-^on 
hiw  and  -sTrweiLaB  to  oave   end  keep   it  b'-.ri'nJess.    "i-ptil  T-nt't 


eon,    '  illiein  J.   ^.owjis,    went   to   ''t.   'ouIb,    examined  the  C'^'i- 
ditlons?  of   the  diurcteee  and  notified  opfec±±Ea   th-'t  he  snd 
app'oiiniit  were   expected   to  protect   the    ;.>ux-ety  ConTsariy  in 
themntter.      ^Jippollefi   told  i>oalfii,    Junioi-,    "iou  fo  nhend,    !»:nd 
if  there   is  any  phorta^^e  1  will  pay  my  uortion   of  it." 
Willij«B  J.  ideals  then  took  char<f;e  of  the  iratter  nnd  caused 
hoth  churchee   to   be  couplttcd.      lundeirum  had  been  paid  o 
consideroVvle  part  of  the  contrrct  price  before  he  defaulted, 
r.nd   It  required   j?everal   thousnnd  dollnrp  rv;orc   than  the  un?^ 
paid  portion  of   the    s.iiue  to  complete   tVie  churchee.   /.yiT'e'llnitt 
was  prerident   nf  t}ie  %■ ,  H.   Boalf?  "Inning:  iill  Cf^r.vpeny  and 
hit-   acn   villioti  J,  '^onle  wnp   the   recretary  nnd  trenpurer.   'T'le 
planing  *)K|ill  O^mpany  had  furnie-hed   »  consit^erable  ar:  ount  of 
the  materlnlc  uvet   in   the  building;  of  the   cljurchee.      After 
deducting   from  the    total   shortage   the  amount  of   the  iloning 
iill  ^am2;any'9  secount,    the   eixty  doj-  notetr   ci    that  coci.  nny 
were  given   to    the   cimrchep   for  the  balance  of   the    a.ortJ^i.e. 
'ihese  notes  on  rn/iturity   were   -.aid  by    the   ch^fice   of   the  -Inning 
mil  i-ompany.      j-'he  amountj'   of   tl.es^e   cheokp  and   of   the  I  Ipnlne 
I^ill  ^om'-».<?iny' 8  account   lor  mater  if'lp  furnicihed,    v^ere   ch.Tfed 
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tot    TgBm   to    I£a*lQ    TjafJffSieft   l(E^»'it/£    *j,-.-^-      i.  .■    .•.;:;,..■■.■■     , 

;  .:■        :iini;t«>Xtpo3  -igXi:«i;f'X'a<3fT9#'i^  wwitsfc.. ..      ,    ,.j.w;  ,,,...  ;..,^ 

...,,-■     -r-  rx^9  list's -7    .f».tt#!     fe9T,C0V«i    X-f  ^■«'jfc»<^«'^'^     '^'.••D'tJ     ,  99JfO*i:l>iio 

■-fc'».jk.A.,,j..-A.-i-Jtj,  ..     ',         ■ 

b<i^jj»9  hem  .%&H$\m  mU  ta  &ii%B,iki  sfoo^f  ntnU  « ■ 

.'■:■;■•-  ■^rrf?q:!-~  ■wsin/':^Xt  «£i50tl   «!l  .i«l  «►*{!  te  ifleM^a-scf  a-RV 

lyifi.v.jsoo  *<fffc|  lo  !s«t««,  w'    •-'■.'■     ■  '^    ^.. .  ... -,      ...  .  jj_  ^ 
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on  tVie  r;in*e  books   to   the  pcrponwl    nccoimt  of    ^iryrtliuiXU 
i^riuwl"  T!,   Ji'jmii*.      Lundstrvmi  wnr   adjudired  a  bankrupt  nnd 
d|»p«TH-am.   secured,  a  dividend  from  Viip  pptatt,    vhlch  he 


ce.     A^*iioi.ia»t.  { 


apx)lled   on  thie   ehortage.      A^*joi.la»t.  aleo  incurred  perponnl 
expeneee  in   securing  ti.iD  dividend  and   cora^-letint;   the  churche* 

This   euit  w»e  bromiht   to   rt^cover  from  onpelle©  one  hRlf   of 
Buch  shortoiie   together  with  intartet   thereon  nnd  exiieneep 
remaining,   after  dedixctlng   ti:f  rf'f rom  said  dividend./ 

■Apjjttl'le-e   trsld   ;>rne3-3r5rrt*-«   goii  ia  PuTon^wtefl   to  go 
alriend   nud  coraplete  the   work  and  he  Ti!roi:tld   n«y  hie   f'hKC  of 
tiie  loee,    if  nny^^d'i'hie  w^^t  in  effect,   une'er  the  circumr'tineed 
chown  to  ejtiet  and  the  relations   of  the  rrrtiep,    ?>  rroaipe 
to  appellant  and  wn?   cuffioient  p.uti.ority  for  Viiia  to   complete 
the  work  and  appellee  ehould   in  equity  "be  heJd   to  my  hie 
ehare   of  oil    reasonable  copte   incurred   thereby,      'ilie  qucetion 
ari»ep  v.hether  the  fact  that  the   turaoUnt  of   th-?   noteu  and   the 
i-lanint:  ^  ill   Company's  account  for  material j?  famished, 
v;hi<ii  were  ciiftrged  to  apviellant' e  account   on  the  books  of 
tiie  l-ill  Coiapon^-,   murt  be   c^npidered   the    orarae   nv.    tt\ou{;.h  nn- 
pellant  liad  paid  tiiose   itenie  in  cf  eh.     It   is   clrirteci  by 
appellee  tii-.t  to   enforce  conttribution  between  co-puretiee, 
there  muet  be  actual  payment  and    eatisf action  of    l^e  debt 
j      by  tlie  eurety  yiio    ^eeke   to   enforce   the   oarae;    that   the    ri,:ht/ 
cy'      \     01   contribution  ia  not   comlete  until   there  hee  been  a  :^'"y- 

ment   of   the  debt;    thr.t  the  chnr^iing   of  r.  demand  on  th«   acrrsunt 
I    Is  not   a   eatipf faction  or  r.ayBiont   '^f  the  llB"i!i]lty,    but  c.t 
be«"t  is   piraply  evi   ence   of   it.      3t   i?  vfell    Pf-^ttled,   hov;t!v«='r, 
^      that  vdiere   one  pereon  ie   obligated   to   ■  ay  doney  for   the   uee 
of  anotJ-ier,    a  payment  rr.nde   in  nny  funount   ip  eq\;iva3cnt   to 
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imd  will   te   trcnted  a9  n  payment   in  cpRih  if  received    nr   full 
entielaction.      In  J;alrton  v,   v-ood,    1&  113.1.Vs»,    it  w^e   en.ld 
in   epcRkine   of   such  n  condition,    th-t   "vimrc.   t}ie  pnyuent   i;? 
received  n«  n  complete   pfttiFfnction  "ni  the  debt   or  obli(?:n- 
ticn  if  oxtlnfiilfjhcd   it   in  ft  isptter  nf   no  Monrnt   to   th*  T.cr- 
Bon   to  vdioee  ue«  the  payment  wpp  nmcJe,   v.hRthcr  it  w  0  raade  in 
money,   property  or  obligntion.      The  benefit   to  Vaji  ip   thie 
pwne  and  his   a. ligation  to    refund   should  "be  the   saiae."  In 
JiSeeek  v.  ihenning  12C  l.ich.474,    it  wnp  held  that  payment 
of  p.  Judgraent  on  a  "bond  by   tlie  cht>ck  of  a  coEipnny  not  a 
party   to  the   suit  of  ytiAch  a   guraty  on   the  l;ond  mi?  a  ii»?-»nbcr, 
the  check  be  in^   chnx^jjed  to   euch   wrety  on  the  l-ookc   of   the 
coMpany,    w&e  payrient  by   t>ie    surety,    cntiting  him   to  cntri- 
bution  from  hie  co-surety.      »>hen  the  amount   of   the-ee  notes 
and  the  Planing  ;'411  ^OKnany'*  account   for  CAterinls  r.'ere 
chnrged  to  nppallant'e  account   on  the  books  of  the  !  ill  Conj- 
pany,    appellee  w^ie  rclent?ed   fron  all    o"l;li£. '-tion  of  poy?ner5t 
of  the   rcme  to   the  partie?  to  whom  they  were  ovring  !\n.<'^   the 
trfinB!''ction  mupt  be  considered   the   pame  f«p  thotifih  Bprell?mt 
had  paid   thr-  itejna   in  caeh.      Appellee,   however,    jjhoulfi   b<i 
required   to  pay  hip  i-'h-^ic  «f  only   esuch   ehortnge  nnd  e:q?€nees 
ae  were  reasonable  and   the  burden   ip  upon  appellant   to   sjhow 
what   thrt  jsnount  ie.      Z9.  Cyc  pa^e  300, 

whil*:^  it   ie   trv;e   thnt   the   verdict   of   tiie   .jury   in 
this  case  would  only  be  advisory  and   not  binding  u]5on   the 
court,   yet  no  good  reason  apneare  from  the  itxooSs  vaiy  the 
court   eiiould  hnve  directed  a  verdict   in   fr  vor   -'f  n'r:ellee. 
The   decree   of   t};e   court  tli^'.t   the     ppcllee  h->ve   judgment   in 
^BT  of   t}ie    ■  ction   n.nd   Pi;ninrt  i^'T-tnant   for   co  -tp    'oeg  not 
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appear  to   be  wnrranted  \>y   the  proof e   in  this  cnee   airid   it   will 
accordingly  te  reversed  r^nd  the   cnuee  romrsrided  in  order  thut 
the   aKOunt  which   jyhoiild   properly  be   corit.riouted   ty  a-)   eljcc 
to  flppellnnt,   may  be  apcertcined  and  a  decree   entered    t/iere- 
for. 

rievers>ed  ar.d  reiasndcd, 

jiot   to  be   reported   in  full* 


.Xlf/I  «i  feditjoc^-x  ©rf  ©.t  vie 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  affixed  the  seal  of  .said  Court 

at  Jfft.  Vernon,  this .^..:     -<,O^Ai^  dav  of  April. 

A.  D.  1917. 

Clerk  of  the  Ahpellate  Court. 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml  Vernon,  lllinoi.^.  on  the  Fourth  Tuesdap 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  .same 
being  the  27th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Prfsent: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs.  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PAS  LEY,  Sheriff. 

And  afterwards,  to-uut:  On  the  Thirteenth  dap  of  April,  A.  D.  1917.  there  was  filed  in 
the  office  of  the  Clerk  of  .said  Court,  at  Ml  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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Charles Jo.hn..?on._, 


No.  ...53 

October  Term,  1916. 


Robert C. Gould  et   al, 

.^.I>e  llar^l^t  s 


COURT 


COUNTY 


TRIAL  JUDGE 


HON. 


J.    C.    EAGLETON 


Term  I^o,    53,  .^^enda  }!o,66 

October  Terui,    1916. 


Ch;vrl«8  Jolmeon,  ) 

) 
Appellee  ) 

} 
V.  )     V^-Mie-'l   from  ''Sabfteh. 


eltthoir  lei-oold,    ct   -J, 

) 
Appellnntf?.         ) 


Opinion  V;y  Kigbee,  J. 

Txxe  declaration  in   tiiis   case   coiieiete   oi    tne   coir^cion 
counts  and  three   epecial   counts.      Tiie  iiret    :.peci5vl   count  rt; 
aciended  alleges  thn,t  on   tiie    Sth  day    oi  Jariuary,    1~'14,    the 
plaintiff  Cl-iai'les  Johneon,    appellte  here,    bargained  and 
aijreed   to   turn   over   to  deiendants  ielchoir  Leipold  and  Kobert 
C.   Gould,    appellants  here,   hie   stock   oi  groceries,  merchandise 
nnd   fixtures   in  the   city   of  i.l,    Carjiel,    '-,ob?iph  county,    of  the 
value   of  ^aiGC   for  60  acres   of   land  in   ;.fiyne  county',    Illi- 
noiod,   v.hich  deiendnntj«   stated  pretended  tund  clniBed  f/ere 
ovmed  by  leipold   and  -^jcre   nef?cribed   '='■?   the   nortli  e?».pt  quarter 
of   the  north'jsreft  quarter   p.nd  the  eect  half   of  tlie  north 
wc?t  quarter  of   the  nortliv?ert  a.uarter  of   aecticn  tv/elve   in 
tovmship   tv;o   (2)    of   rnnce   ei#it    (8)    er-tt    of   tj.e    ord  princi- 
pal Iteridian,    and  thnt   the  defendants   n^reed   in   consider-tion 
thereof  to  cause   to  be   executed,    acknowlcdfc;ed  and  delivered 
to   the  plaintiff  a  ^,ood  and    puiiicient  deed  oi   conveyance 
to    Bsid   sixty    (60)    acres   of   land  \vith  the  upual   oovenante   of 
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wnrrnnty,    subject   to   a  rortcnge   incuml-rajnce    u:.ereon   of  "Qor; 
ttiat   in   -.ureuance  of   eucii  agreement  plninti/.f  did  on  thr>,t 
dny   turn   over   tlie    ynid   stock   of   (.rocerieg,    .nerc^iandiHC   and 
firturei-,    out    tiic    said   defendaxite  nlthougii   often   requested 
ao    to  U.0   Xi.ive   \;diolly   i'-iled   and   refueed    to   exfccute,    acknov- 
ledge   nnd  deliver   to   tJiie   oieintixi    a  deed  conveying   to  him 
trie   real    ectate  above   deecribed  and    ctili  do  refuse  and 
neglect   eo  to  dc,    to   tlie  dar:iafc,e   of   the   plaintixf   of  the    sum 
of   five   thousand  dollars.      Ihe    second   vjjecial   count   is   °v\i- 
ctsntially   tiie   cn-ae .      The  defendantc  filed   the   t^enerRl  ispu© 
and  also   sjpeoial  plenc.  denying   they  pi^etended  &nd  claiiaed 
Icipold  ysre   the   orner  of   the    Isad  and    tiiat   they   refut-ed   to 
execute  and   deliver   to  plaintiff   a  deed   lor  ti.e    land  but 
averring  tiiey  offered  and  attempted  to   ct liver   to  plaintiff 
such  deed  and  r^ade   repeated  elforte   to  hnve  hiir  p.ecerit   it. 
The  tl-ird    rpecinl  pit?  pledged   trie  defendantp  executed  rnd 
delivered   to  plaintiii   a  deed,    v/hich  by  mi~t^j<e   contained 
an  erroneous  de?  crip  lion,    and   that  as   soon  •  £?   the   errcr  v?f  e 
diecovered    the   defendpnt,    i.eipold,    secured   title   to  kimeelf 
and   executed  and    attempted  to  deliver   to  plaintiff   a  deed 
containing   the    true  description  and   requested  /plaintiff   to 
accept   gaiKe  which  he  refused   to  do.      The  7>laintiif ' ;?   repli- 
cation  to   thie   thiid  plea   express ly  denied   thj   avermentp 
therein  and  i^is   re  licntionp    to    the    cthtr  fJene  v^cre  general. 
On   these   pleadin^E   ivpusp  \-ere  joined  pjtA   tried  btiore  a 
Jury  which   returned   n   verdict    in   favor    of  -nlaintiff   for 
;>1?,C0.      "^  motion   for  a  new  trial  v/^s  overruled,    ju(%nent 
entered   on   the    verdict   and   an   appeal   trjsen  by    the  defendant 
ts  thlp  court. 
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Appellee  aeko  for  an  ailiminnce   of   the  judiiinent 
for   the   reason  the   abetrrict   ol  the-    record   filed  herein   io 
incoraplete.      Leave  vms  however,    subsequently   diven  r>ppel- 
lantp   to   file   nn  amendment  to   tiie  abstract  anr]  liovinf:  been 
I'iled   t}^c    objection  urdc    by   appellee  r/3f?   removed.      The   deed 
made   by  i.eipold   a:>u   uelivered   to   Joiruarcn  ithe   day   the    deal 
v/fip   coneuraiiiated,   describtd  tl;e   Isr.a  conveyed  as   the  north- 
en  ct  qur  rter  and   the   east  lialf  of  the  north  v.":^pt  qu&rter   of 
section  tv/elve,    etc.      T'uip  doircription  oraitted   ?Xi  r»ore«  o-^v- 
ered  by   xhe   cojitrr.ct,    to   tyit,    the   e'x^t  hrjlf  c^f  the   north 
peet   qunrter  of   the  north  T7e^t  quarter,    and   included   some 
2."C   iXcrcG   not   cDvered   thereby,     leipold's  source   of   title  wae 
a  deed  froa  one  ^.pler,    ^■^hich  wfip   turned   over   to  Johnpon  and 
cont-^ined  tne   following  description:    Tne  north  ^aet  quarter 
and  the   eart  xiali    of   the    .--orthv/cc-t  ruarter  of   the  north  ^r^est 
quarter  r.i   eection    tv/elve.      "'hue   it  v.ill  be    peer,   thnt  at 
the   ti-e   i.eip-^ld   executed  Lie   deed   to   Johnsor>,    he  }\od   title 
to   only  2c    acref!   of   the   Cf  covered  by  the  contract,    viz:    The 
eti^t  half   oi    tiie   nortiiV/ef.'t   quarter   of  the  north  T;e(?t  quarter 
and   the  80  acres  were  not   included   in  the  \de scrip ti on  in  hie 
deed   to  JohnsoTj,    Consequently  Jo)in?on  ??jcqv)ired   title   to   no± 
part   of   tl.e   60  jicren  by  virtue   of  ^oipOld '  f  ■  deed   to  him  of 
January  5. 

Appellants  urce,    hovrevcr,    the  evidence  discloeee 
that  within  a  re-isonable   time   after  the  mistr-Ve   in   tl;e.  de- 
scription wae  discovered  a  deed    frca   ■^r^ler   dirfectly   to 
Johnpon  was   gecured,    under  an  under !?t-?ndinc  vitl-i  Jbhneon 
that  ne   v/ould  i^^ccept   the    vBUie,    but  v-iien  tasndejped,  he  refused 
to   do    eo;    tiiat    a   short    ti:::e    later  "pier  mr  "e   ?>.    de^ed   to   '^cloold, 
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and  Leipold  nado   one   to   Joimt'on,    both  ol   which  Jolin;^on 
rv.fuoed   to   nccept.      All    of   t^i.  pe   fRctc  Mere   que-^-tinnp   raiped 
by   the  Tilendlnp:?  nnd  were  denied  by  Johnpon  on   the  'vitne^e 
gt?rul.      X'^ey  were   queetionj-   of   f^^ct    to    oe   detex'>.an€d   by 
the   Jury    ond   tlie   verdict    in  elicct   oeternlner;   thoin   in  fsvor 
of  '?r-^eliee.      The  proof  v;ap  conflicting   on   t>ie8e   c;uepti-3ne 
.-^nd  as   the   jury'e   finding  cannot  he    said   to    -t   clearly 
R^ninet   the  T?eif,ht   of   tlie  e\idence,    it   should   not   be  die- 
turhed  hy   this  court.      Appellants  aleo  contend   tne  verdict 
ie   e>:ct!?!?iTe  find  not  haeed   on  the   proper  measure   of  dpmaf;e!?. 
An  exaralnntion   of    the    record   diRcloseB   tiiat   coin  pel    during     • 
the   tri?»l,    practic«l]y   nfreed   that   the  me -sure   oi   daiaages; 
wne   the   value   of    the   land,    and   thnt    the   court  vvr-s   tiOvemed 
•in  it?   rulinte  by  that  agreement.      Appellants  cannot   there- 
lore,    now  be  heard   to  complain  of  the  meccure   oi   darjoa^es 
adopted  by  their  c-->n8ent   or  o.dniepion.      oiennor.;  v.   llritton, 
155  1]1.25«.      Under  the   rijle   nnf   to   the   rae^Teure   cf  6tKas.ceB 
thue    follOTed,    the  proof   ap   to   the   value    of   the   land,    rnd 
the   ffct   thnt   p.p'-'ellant  I.eipold  by  his  deed  of  J?nu»rj,'-  b 
did  not    convey    20   acres   of   the   CO  covered    by   ti-e    contr  ct, 
and   did  not  have   title   to   the  4C  acres  hl,e  deed  pur-oorted 
to   convey,    the  daxuaccp  allov/ed  cannot  be   coneii.ercd  excesi^ive. 

Appellante    lurther  contend    tiiat   the   yioof   doeo  not 
show  any  joint  liahility   m   the  part   of    tJiC   deiendrinte  and 
that  unless   such  joint   lir;'bility  ie   shown   the  jud£;jaont  can- 
not be    euptained,   under   the  principle    of  la\i?  that   if  a  judi.- 
ment    agninct    eeveral   ip    set  aside   ar«   to   one,    it  saust   be    pet 
aeice   ae   to   all.      Thi«   contention   If  based   on    the   claim   that 
the   evidence    r'nowp  Gould  vf.-e   noting   in  the  r:^tter  as  leipold*? 


_4- 


rftb  tlM 


i^mttms'kmsxi 


n^cnt,    r-ith   Johnson'.?   kro-.-ledge,    and   th«t   an  a^^cnt   is   not 
personally   liable   wherci   the-jrincipal   ir;  dlBcloped.      It  would 
le    eufflcient   to    ray   in  answer   to   t'liin  contention   of  appol- 
lantp,    that  no   plea  denying;   joint    liability   war   filed  but 
it   i?   clearly   discloi-'cd  "by    tl  c   evidence   tbat   «    nonth  or   eix 
vveeke  belort   this  trrno^rtion  Leipold  h«-v.d  conveyed   the   60 
acree   in   controversy  to   i«ould,   v^ho  T/as  a  real   ert.-'te  r.£;ent; 
tliat  appellee  h^d   told  Gould  he  i.-ished   to  tr^^de  his   ?toclj   of 
merchandipe   for  a  fans   rjid  Could    told  him  he  I'.ad  s  farm  near 
iairlield  he  ynvld   trnde   frr   it,    but  .Tp\-ellec   replied  he 
wovld  not   trnde  with  .^  rool  e?trt€  agent;    th'^t   in  r.   short 
tirr^e  lioold   infomiGd  i --eiiee  I..eipold  had  o   farm  in  T;ayne 
county  and  csked   if  he  rould   tr-de    vith  him;    thrt   pppellee 
replied   in   the   ailirmritive,    p.n6   after   fone   negotiation?  thip 
deril  T7.?r   consusiraatGd  .     The   evidence   rl^o  dic'clc^eo   that  Gould 
had   iniorraed  leipold  that  .Tohnr'on   .-.mid  not   tr-.de  ^Ith  Gould, 
and   it  was  arranged  between   then  that  Leipoici    f^hovild  make 
the   deal,    ai^d   if  made    -shoiild  dastr-^y   the   deed   to   Gould   and 
e-vccute   one   to    Johneon,    which  wrie   done.      The   bill    of   snle   v;as 
ae!?i(^ed  by  l>;;ipold    to   Gould   on   the   day   it   vr^  ovjcuted   and 
Gould   took  ianediate  pop  session  of   the   otoch   of  ^Tods.   The£?e 
facte  do   not  prove    tt-^e   agency   r,f  Could,    ^-ut   do   eetiblish  that 
the   tr-'insnction  ".vap  under   e-^me  kind    :f   an  arranicfn-mt   and 
understanding  between  Uould   and  leipold. 

Appellant   further   insifts   tV..nt   thGJudfncnt   cannot 
"be   euft^lned  under  the  pleadinge.      In  tlji?   con-octi-^n  it   is 
to  be   noted   that   tVie    etatutr    of    friudp  wne  not   3et  up    n"  a 
defenee   to    the   ornl   c  :)ntrr  ct .      The   is?ue   r.^   joined  by  the 
plendinf.c   and   eepccially  by   the   third    speciol   nle-^   and   re-^  li- 


cation   thereto  rrr.p  rheth^r  appellante  did  execute   ?ind  de- 
liver  to  appellee  n  deed   to   the   Jand-    dercritcd    in  the   con- 
tract  at  the   tine    ot    the   trinj?pcti?;i   or  Trithln  n   repson-'-'ble 
time   t)icreaftcT.        vi.-ence  vir^n  intro'^uced   on  "both   sidee  on 
thi  ;r  ipfnic   and  apT^vellrntn'    ov:t   in^-^.nictions  appfrnr  to.h-'nve 
been  dr-'i'iyn   on  this   theorj'.      If  a  pnrty  procure p  the   court 
to' declare   to   the   jiiry  the   rulee>   of  law  nr)'>licr!b]  o   to   the 
stite    :?f  f 'iC  t  ~   (linclofed   T>y    t}ie   evidence,    find    to   '^ir*»ct   them 
to  return   i  verdict   in  -iroordnnce  ^vith  his   leg^l   ri£}itri  under 
such  GtTte   of   iacts,    lie   coi-inot  c-ii^-flnln   thr^t   the   facte  proven 
v;erc  not  witr^in  the   scope   of   tlie  allcjntione   of  the  declara- 
tion,     -..heoler  v.   0.   a  ■'..'.l  .-i.R.Co. ,  £67  I11.50f>;    Ill.r^teel 
Co.v.   j;ovak,    184   Ill.Djl-.    t^.npa-n  v.    '.'ity  of  litchlicld,    158 
lll.App,2C:'^.      Jio    euhptrsnti-il   error  a-,-;    ear?    in   the   record 
and   the  Judgnent  will  be   affirmed. 

Affirmed. 

Hot  to  ■'oe  reported  in  full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  /'or  the  Fourth  District  of 
the  State  of  Illinoi.-:.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
■sa/rf  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mo  hand  and  affixed  the  seal  of  .said  Court 


at  Jih.  Vernon,  this 
A.  D.  1917. 


dap  of  April. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinuifi,  on  the  Fourth  Tuefida^) 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
heing  the  27th  dai)  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and.  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrv  Higbee.  Justice. 
CHARLES  C  JOHNSON,  Clerk.  THOMAS  KPASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A. p.  1917,  there  was  filed  m 
the  office  oj  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIO}/  in  the  words  and  figures 
following: 
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Circui-t;_ COURT 


COUNTY 
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Tenn  ^o.    59.  Agenda  tifi.    6  0 

October  Term,    1916. 

J.ui:ene  lankeford,    et  al,    ) 

) 

■'i.vjr.elleep .        ) 

) 
V.  )      Appeal   from  larion. 

\ 
; 

Chailcr,  Cruse,  ) 

\ 

/ 

Appellant.        } 


Opinion  'by  higbee,  J, 
dCo 

This  wae   an    iction  broiLt;ut    by  Rpptlleer-,    Lusen* 
lankpford   nr.d  ;  invdie.  lankeford,    ?'£<?< iiist   appellant,    Charles 
Cruse   in  a  Juntice   court   to   recover  v40   the   price   of  a   stove 
purchaeed  by   tLem  of  iiirii.      On  Apptol    to    Uie   circuit   court   of 
karion  county   the   case  v/as   tried    .jefore  a  jury   f-nd   resulted 
in  a  verdict   lor  <j40  for  aipellees.      i.-otion   for  a  ne-.v   trial 
*ne   ovemiled,    a  Judrj-ient   entered   on    the    vtrdict   and  an 
ap-peal   tfUcen  to   taip   court. 

Coimeel   for   ap-pellMnt  aeeitns  nunierouEi  orrorp  "but 
arcuee   only   th;^t    there   wns   error   in   the   {-.ivinf, ,    refusing 
end  modifying   of   inptructiono  and    that   the  verdict  rme  con- 
trary   to   t}ie   evidence.      In    the  month   of  June,    IClf',    nppelleeg 
rurchnped   of  apnel3ant   the    ?tove    in  .!;ueeti^;n   Tor  '"40.   Tiiey 
p-  plied  <*:3.10  vorth   of  ciierrif;?    on   the  pure riree   -rice,    turned 
over   to   r.ppelln.nt   an   n.ccount   of      12. bO  a{j)inpt   a  third  party 
and  psid   the   bnlnnce    in    en  eh.      After  tryint    the   etove   n  week 
or  rore   tiey  notified   .'>.p\:ellRnt   thnt   it  u'-tiJd  not  "bake    eot- 
is   factorily.      he  v;ent   to    their  iione   nnd    lee-ted   it  himself. 
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On  thnt  occaeion  it  did  not  balce   properly,    but   p.ripellant 

contended   thie   yne  due  to   n  tn^dty   flue,      A  lev?  dnye 

tiiereoftcr  nppel3eep   rtturred    t}'e    stove   to  apT^cllBnte   ctorc 

p.nd   re(iuepted   tii-t   ce   "jiy   them   thoir  money  'b.ic]'-..      TMb  he 

rcfurc'd    to    do    find   thin    nuit   rep'Otpd.      After   tlie    ptove   wne 

returned    to  him  Rpi^ellnnA  had    it   tcfted  Tny   rcverr'.l   v/omen  who 

teotilied   it   bnlcrd  properly.   Counrcl    for  F.npellnnt   cimplaine 

of    the   refvpnl   of   the    coiirt   to   t-i'-f^   tha   f  rJ  .1  o's  jn(-    inrtri-c- 

tion: 

"'rhe   court   inrtruct-^    tji£    jury    thr't    the    iryi  ie    thr.t 
a  v^arranty    in   not   a  p-.rt    of  a   contr^^ct    ol    i?nle,    except   ne 
a  part^^   of   the   considerfition  received  for  the   price   oaid, 
The   vendor 'e   re:;;edy  upon  a   cale   is   on   trie  "warrrnty,   without 
which  he  has  none,    and   Jdf?    rii;:-ht   of   recovery    ir   ilimited 
to   the   amount   of  depreciation  due    to   the    oresch;    h<?   cannot 
lawfully  conipel   tiie   vendor  to   take  "beck  the  property  and 
return   tiic  price  paid." 

This   inptruction   is   not   r   correct   etntement   of   the 
law  applicaole   to  the    facte    in  pictf   in   thi;?   caf?fc'.      it   ie 
true   that   in  a  conir-  ct   of    pale   a  warranty  may  be   so  tande 
that   the    vendee  must   retain   the  property   and   recover  darar'.f.es 
for   its  "breach,    "out    th-^t    is  not   the   la'*'  vAren   ttie   contract   of 
sale  ijy   ite  terms  t:ivee   the  vendee   the  rif,l:.t   to    return   the 
property  in   c^ee   '^f  a  breacji  of   the  v/nrranty.      In   the   c^pe 
of    r.n    executed   ccntrnct   of   nale   the   true   rule   is    that   unless 
the   ccntrnct  ^iveg   the    vendee    the    ri^ht   to   return    the   proper- 
ty,   in   cnoe    of   a  bre^'ch  of   the  warranty,    he   r.ust    retain   it 
and   ;-ue   for  daiaat^ea,    unlet?!?   the   vendor  w-.e  ^.uilty  of  fraud 
or   deceit.      Ov/eng    v.    otur^.e?,    07   111.366.      .Donne   v.    Dunham, 
05    id.blS;    i-oolc  v.    .-ant?.,    116    all.App.472.      In    t:U)?   caee 
appellees    claia   the   contract   of   sn.le  wne   that   the    stove 
should  "fcpke   to   t):tir   siati':!:  ction    or    they    should  hnve   the 
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rif.ht   to   return   it  r.nd   rt-ceivc    op.ck  their  .-..onoy.   Appeljant 
denies  he  wnrrnntecl    the    ."to\e    to    bake   to    their    sfitiptaction, 
but   tcetii'ied,    "1   (suerantec-d   it   to  bake  perlectly,    but   satis- 
faction rnc   c   thinfe   1    didn't   luive   eny   control    o^cr.      1    told 
them  th!!t   renentedly,    i    told   them  if   it   didn't  j    would   tf.ke 
the    ftove  hack  nnd  pay   them   t..e-ir  r^oney   back",      ly   tliie    teg- 
tinony   it   ie   .fdrdttcd   by  ppriellant   that   the   s?tnvt;   v/fii?    to  be 
returned    if   it   did   not    comply  vd  th  his   warrmity,    «nd    the 
queeticn   ie  v/hnt  v/^s    the   v.-arrnnty   a.nd   did    the   s>tove   comply 
thert:vath.      Under  thic    state   of   frets?   it  v.;is   not  error  to 
refure   thio    inptruction, 

AppelJant'e   tecond  refused  instruction   informed   the 
jury   il    appellee  paid  appellant  vl-  •5i>0   after   thej*    conplained 
of   the    sto\e   tiiey  could  not   recover.      The    eviderice    tended  to 
sho^    the   account   of   v-12.50    tui-n-cd   over   to    appellant  Mtae   not 
paid   to   hira  until   -niter  complaint   of  the   etove  wao  rjiade.   This 
account  v.v.e   turned  over   to  him  at   the   tiae   of   the  purch^^ee  in 
the   pr^  ?enee   cMd  v?itii  tlae   consent   of   tiie  per  con  owin^:;    it. 
Appellees   then   narted  vith  nil   title   to   it,    and   ?o   inr  ne 
they   Trcre   concerned   it   v.'ps   at   that   tine   p   pnyTaciit    of   thnt 
amount   on   the   gto-ve,    regnrdlese  of  v/hen   the  r-ccount  vr  i?  r.c- 
tually  T.iaid   nppellnnt.      Ap   offered,    the    firf?t   and    pec-.nd   in- 
ptructinnp  <.iven   for  ap -.ellant   nd^iped   the   jury   in  el'fect 
that  appelloeo   could  not   recover  unlees   the   jury    ..(.lieved 
from  H  'preponderance   of   the   evidence   tiiat  appellant  acted 
fraudulently   or   deceitfully    in   the    ?ale   of    the    etove.    Vhe 
court   -odified    thtse    instructions    to    include    the    rit.ht    of 
appellees    to  return  the    stove    if   the  warranty  provided   for 
the    rt'turn   of   it   in   c.-'se   of  a  breacii   of   the  v/arranty.      If 
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tho  contr-;ct   of   sale  fn.ve  appellees   the   ri^ht   to   return 
the    etove    in   ca-'c    of   a  breach   of    the   v.Rrrn.nty,    ap   oprel- 
l?int   nanitp   in  iiie   teptinony   it   did,    it    ip   iirnntcrlRl  whc- 
t:  er  afreJlnnt  mRde    the  v.nrranty   t raudulently   or   in    r  ood 
f--?ith  n.nd   aprelleep  r.ere   not   required  to  -rove   fr^uo   or 
deceit,    but    sjinifly   n    brcfch   of    the   warranty.      V}.e    court? 
ii.odif ication   of    npoellant'e   tnird    inctriiction    i?im   ly   ic:- 
provecl   the  phriseology   of   the    oifered    instruction,    ^nd  v/?^p 
entirely  proper. 

Appellant   r.lcc  contendn  that   the    inetructions  t^iven 
in   tithali'  of   ap'-;c:llees?  were   erroneous   in   thrit   tliey   i.;ave 
undue  proninence    to  particular   facts    oy    ?i)i<jlinf;   tlrem   out 
ior    i.-pecial  cjnsiderp.tion.      '-hey    briefly  p.nd   cuccinctly 'told 
the   Jury    thnt   if   they  believed   froru  p.  preponderance   of   the 
e\i'.ence   th-^t   the  warranty  wcc   as  clcined  by   ap-elleeo   r.nd 
the    cto\e    did    not    coianly   therev/ith  and   v-?is    returned  within 
a  rensonabJe    time   tiiey   should   find   for  the  n.;^>- elleee.'i'his 
w?p    eimply   a   etntCTr;cnt    of   appellees    theory   cf    their  case 
and   of   t>ie   Ip.v;  p  >'^lic.r'■^  le   thereto.      Af  held    in  Chfipiberlnin 
V.    .  hamberlaii-,    U6   111.480,    "It   ip   not   t-rror   for   the   court, 
at   the    requeot    of   the  party   to    st-'te    to    t}.e   .jury   the   theory 
upon  viiich   P   cneu    is  bein£-   tried   r^nd    then  onnounce    the    law 
p.pplicnVle    to    Guch   xJicory  and   it   is    the  province    of   the 
jury    to  decide   whttiier   one    tiieory   or  r>.no  tiier   ie    sufrtained 
by   the   evidence  unOer   the   law  announced  by   the   court."      it 
is  ?1eo  ur£,ed   th-'t   the   verdict   ir  contrr'.ry   to   the  evidence. 
The    oujy   qucctlone    cf   fret   in   triie    ce.;:e   v/ere,    v/iir-t   v.'^ "   the 
warrajity   in   the   ccntr-ct   oi    ezie   ai.d   did    the    rtove   cori-ly 
v-ith  thrt   warranty?      Appellant  claimed   the    etove  vrj^e  V7pr- 
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rp.ntrd   to  bake  froperly.      Appelleec   cl^iwed   it  wa?   warr''.nted 
to    bake    to   their    SHtief  Tctton.      ^-oth  admitted   it  v/ne   to   be 
itturr.cd  if  not  ae  -warranted,      it  v/ns   i'or   the   jury   to  de- 
teraiine   Yiiiich   v.arrrirty   wr  e   in   f"ct  made   and  -vhetl^er   the 
otove  comnlic'd   therewith.      Ihe   evidence   as    to  v/h.-;  t   the   con- 
trr.ct   oi    -ale  w^.p   v/ith   reference    to    the   warranty    ie    soucvhat 
conll  ictlnij,    but   there    ic   by  no  ruferns   p..  v.'t-.nt    of   evidence 
to   euptain  the   verdict,    vdiich  in   effect   lincf   the  ccntrnct 
to   be   ac   clnivied   by   ■••pj^ellecs?   and   thi-t   the   atove   did  not 
cor.Tjly   therewith.      LnOer   thesre   conditionr   thit?   court   cannot 
ect  nside    ?uch   findin^^   nnd  as  no    reversible   error  p.prenre 
in   the    record,    the   Judfrment   virill   be   Rffirtaed. 

Affirmed. 

'!  ot   to   be    reported   in  full. 


/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  nw  office. 

IN  TESTIMONY  WHEREOF,  I  have  .set  mg  hand  and  affixed  the  .seal  of  said  Court 


.^: 


at  j!(t.  Vernon,  this -^-- /^rr^.-^. dag  of  April. 

A.  D.  1917. 


Clerk  ofkhe  Appellate  Court. 


o 


Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml  Vernon,  Illinois,  on  the  Fourth  Tuesdaj) 
in  the  month  uf  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  UTth  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice.  ■• 

Hon.  Franklin  H.  Boggs,  Justice.  f 

Hon.  Harrp  Highee,  Justice.  I 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIQN  in  the  words  and  figures 
following: 
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EEHiORrTQ 


COURT 


ZX-OJiijlin. COUNTY 


TRIAL  JUDGE 


HON. C.HAS... h......i;ilij;e. 


Terji  l;o.    62. 


Agenda  lvo,39 


October  Tern,    1916 


Jl .   1  .    Anderpon, 

A-<pT)ellev 

V, 

A.    C.    Terhune, 

Appeljant. 


/■pneal   f  rom'  iranl-lin, 


Opinion  ty  liitLee, 

oCo--- 


Ihic   ie   fin   action   of  acsiirijisit  brov-.giit  in   the   cir- 
cuit  court   oi  i'ranklin   county,    oy   eppellee,    l  ,i<  .ijidereon, 
e^ainet   appellant,    a.C  . '-er^.-une,    upon   the   ioliowin£  promis- 
sory note: 

",?227.O0.  £enton,^llinois,Au{i;.22,1914. 

Ninety   dnye   efter  d?^te   1   proi^ise    to  v^y   ^o 
the   order   of  I  .J  .i'ield,]:.  J. ,  f  or   value   received,    the    ouxi   of 
two  hundred  c..   tv/enty    eeven  6:   OO/lGO  Lollars   at  Benton.,    Ille., 

with   interest   et   the    rate    cf \ier  cent   ner  annum  rjay- 

81  Ic-- -snriu.ally   frori until  p^id.      If    thie   note 

should   be   collected  by    ?uit    or   foreclosure    of  mortgage    the 
judftment    or  decree    eh?ll    include   a   reasionable   fee    for  -nlnln- 
tiff'p   attorney   and    the    said   attorney'?   fee    ehall    hcconie 
due  u:."-'n  coiri-nencenent   of   a    euit   on  thi?  note,    or  upon  the 
filing    of   a    bill    to   foreclose   any  .uortgaj^e   tiim^  aiay  be   i.:iven 
to    secure    thie   note, 
"uitnc-f:?!  A.C,'''e"^v.'-.e    ("-''enl) 


I'iO.  — --.;\ie  I.ov.  iC,  1914  . 

Thie  note  is  net  eecurrd  by  nortep.£'e. 
1-  .O.Addre''i?,Benton,Ill8. 

indorsed,  '  I. .  .1  ie]d,*  .:. . '  "  , 
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-■xxo  srfct-  ni  iii:^iicid  oxarfau/sge  lo   noxJ'o.R   rt-e   ai.   at:::^ 

"Siao'iq  ,ju£v;o.lIo'Jl  arid-   noqu   ,3ri«.ii9i-0.A    .J-aBlIsqas  oferrxfiijs 

0^  Xsq  oi   3=;  ii-io-xci   X   a^r^b  'X9i'''iB   5Xoi>  ^C^'anx-. 

"io  muB   3di    ^baviaos'r   suXsv  'xol:,.cL\./I,bl9x'ft:.  1. 1  lo  -isbaL.   ^-.- 
,.aIII    ,£ioiasil  i-B  g'selloCC  OOI\00  si  navaa   xinswi' ji  bs-xhrnid  ow* 

V 

oJ"crr  gxdJ-   'il      .bxsq  Ixi'nu ------raoi'i  xltBunn!?.-'----- 

9Jii   93^3d-'xon  ic   •a'ri/solos-xo'l:  to   &t.u9    v:<i  fistoeCIoo   ad"  /. 
-nJtBlcr  ':i:o'3:   sal   aldBncecai  .a  sbijLoni   llsdn   9QT09t>  to   Jne*. 

s/aooocf    IIei:i3    aal   «? 'YS^tioi^fs  bisis   ^cii    fSns   >toftiod-d'e   s'llX;? 
siii^  noqu  io    .s.J'on  exjfd"  no   tLirs:   &  Io   c^nsmsonaci'mon  ar^iru  suh 

(Ir?3p)    srtjjxfre  «». 

. '.■.'nt-i-Ar-.  Ycf  b'itijoQS   &on  ax    ..         


The   declarntion  contnine   the   coinwon   countf   f.nd 
B    speoi'i]    count  upon   the    note.    The  general   i  .?pue   (unci  tv/o 
epecial   plcie   were    ri3.cd.    The   fir?t    s--.eciftl   ]>le?   averred   thnt 
the  xiotc   v,a8   not   as;?it;nec!   "by    the  -pcyyee,    I'ieM'l,    tr*   - -;  ifill^nt 
Cfci'ore  maturity   fcr   v;:  luaile^  conridcrntiou;    th;vt   the   )iote 
v^c  t.iven   o    .iy   for   allvced    servicer    of   said  Ticlds   ae   a 
liceiised  physicifji  end   thnt  he  v/oe   not    t}.en   o    licensed 
physician   and   tiiat    on  recount   tli.ereof    eaid   note   v,f>r   illegal 
and   v'jid.      The    second    rptci?.!  p]  ea   cllefed    fraud    rnd   circuai- 
vention   on   the  part   of  Tield   in   recui'ing   the   execution   of 
the  laote,    chartiing   thnt   ]-iej.d  purposely  n.dminietered  r.orphine 
to  a.-';pell:int  end  while  he  v;r^^-  under  the   influence   cf  the 
drut,   and  unohle   to   realize  v/hp.t  he  w^g  doing,    secured  hie 
ti£:,n.-,ture   to    the   note.      lsv?ue  v/af   joined  by  ?p^u-llee   filing 
replic-tions   to   each  of   the  pleaf.      The   jury   returned   a 
verdict   in  f^vor   cf  Hppe]-3ee   for  CSfS.      AnpelTee   filsd  a 
remittitur   in    the    ?iaa   of  05.15   and   the    court   entered  Judc- 
Kent   for   .205.65. 

The   Y/itness,    1. '.yield,    a  physician,    t*- ptiiied   that 
the   note   was    signed   in  his   office   'ny  FpT.ellpnt    on   the   morning 
of   the   dato   thereof   and  T/ns    for   fees   due  him    from   pppellant 
for  prolescionr-l   services,    and   that   ar^pelJRnt   v/r&-    "rp.tional 
and  'j:rke\'i  perfectly  well  v^h^t  he   wa?   doinff. ".      On  his   direct 
exGjiiinaticn   ti-ds  v/itness?  v^np   asked  v/hoee    sionature  ^-.p   on   the 
haclc   of    the   note   and  he   re   lied,    "xhat    ip  iny   signpture".    On 
crocS   exfjuination   counsel   for  appellant    PE?hed   the  witness, 
"Vhen  did  you  pay  you    signed  your  name    on   the   bpclc  of    tliis 
note?"      Counsel   for   p-ppellee    objected   to    thi  c  question   on 
the   (..rounl  thnt   it  v/p.?  not  proper  crof?e   examination  nnd  the 
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tric.l   court   i-uf. tained  the   objection.      Thip   rulint.:   "^f   the 
Cf>urt   ie   at'ei^^ned   pe    eri-or. 

Appellfint   tec-tii-iei.'    thnt   i..t   the   time   the  note  vr.e 
executed  lie  v;f  s   uncer   the    influence    of  noryiVtine   .'dmini  ptcred 
to   )iim   by    ^  he   vitnepr,    i'ield;    that  he.   v/pp  unp.tle    tc   rer.lize 
v/hat  he   v;ne   doint.    and   did   not  knov;  7/hen  he    pi£:ned   tlto  note; 
th:-'t   so.^.e   tine    in  Au(.;u<?t,    1914,    nne   Aiken   found  hin   in   the 
street    in   an  unc  "nscioue   condition;    that  lie   hnd   n   convcrsatioi 
v'ith   npricllee    rfter   this    euit  v/ps?   iiiGtituted    in   v.hich  arjTiel- 
lee    r-aid  he   wae    surety  for  I'ielf5    on   come   note   and   that    this 
note   v/os   aeeigned  to  h-im  by  -  ield   to   ?pcure  hiiri.  for    "heing 
surety   on   that   note".      The   v/itnepp   Ailcen   testified    to   find- 
ing,  a;o:.ellant    in   the    street,    but   could  not   fix   the   date.    The 
tripl    coi^rt    exclvided   this   tertinony.   Appellee   testified   that 
he   paid   a   note    of   Vlc'C^n  v/hich  he  v.-ae    surety   lor  i'ield   anu  x 
pc>id  j?ield  v7b;    th."t  ^ield  ae3ic,ned   this  note    to  hijii  on   cne 
ol    the   iirst  days   of  lioveinher,    iyi4   and   that    thie  v/ae  wimt 
he    told   aptjellant   in   the   convert?r;tion  tectilied   to  "by 
appellant. 

It   is   contended  by   counsel    for   appellant   th?t   the 
trial  court   erred   in  not  pennitting  him  to  cross   examine 
the  v.itnesB   xield,    as    to  v.hen  he   enoorsed  his  nsjne   on   the 
back   of   the   note.    This   v.ae  not  proper   crot-f?   examination   rind 
the   court   did   not    err   in   eustaininjr    the    objection.    l;either 
did   the   trial  court  corvit   error   in    excludinf   from  thejury 
the   teetimoiy   of   the  vitnees   Aiken  ae    to    finding   the   <?p'^el- 
lant   on   the    street,    '-he  v;itne£?e   could  not   1  ix  any  definite 
d^te,    and   it  v/ae   not    sl'.ovn   to  have   been   at   or  near   the   dr^te 
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the   oritjlnal  payee,    j.ielu,    u        ,  nilty   of  fraud    or   circumven- 
tion  in   f?eourinic   tlie  execution  oi   the   note  wrb   p   queption   of 
fact   for   the  jury,      I'raud   is   never  presumed,    but  uu^t  be 
affirmatively  n31e£ed   .-.nd   clearly   eetatO  i  shed      nd   the   burden 
of   proving   an  allef^.tion   of    iraud    is  upon    the  party  mnking 
such  allegation.    (    rndy    v.    Cole   164   11.1.116;    ^.lt-_in  .tutter 
Co.    V.    Llr^in  Crenmery   Co.    ].^b   111.127;    '^ehroeder  v.     .alsh 
12'     11.1.    403)      'i'he   evidence    in   tiiic   case   jut;tiiied    the 
jury   in   iinding   that    such  allegation  v/ae   not    eet: '^liphed . 

Counrel   for  appellant   aleo   assifc;ne   ac    e/xor   the 
tivint    of-  the    follov.'ing   inctruction   in  beh?olf   of    tVie   rvo-nellee: 

"Yoxi  are   surthtr  inetructed   tiip.t   in   the   event  you 
find,    from  a  preponderance    of    the   evidence,    thi.t   tiie  plpin- 
tifi    ie   entitled   to   recover,    your  judgment   shpul d  be  for   the 
free   vrlue   of   xhe  .note,    to^^ether  v^ith   intereot    thereon  frois 
date   at    the   r?^te    nf   five   rer   cent  ver   annum,    and   attorneys? 
fee-e    in    such   sum  as   are    sjhovn   by    tie   e\iderce    to   be   due." 
Thie    instruction   ip   erroneous   both   a?   to    interest   and    attor- 
ney  fee.      llie   r.ote   contains   no  provision  s.s   to   interes?t   and 
vmder   the    statute,    can   only  draw  intere!?t   from  raaturity. 
This   err-.r,    hov/ever,    /i"!  s    oeen   obviated  by   ao  )ellee   filing   a 
remittitur   in   the    trial    court   of,   the   exceoe   interest.      3y  the 
teriis    of   tne   note    the   attorney's    fee   does   not    oeorrie  due 
upon   tiic    failure    of    the  aaker   to  pa.y  at  maturity,    but   as 
staled  by    the   court   in  ..aeter  v.   boyd   79   111.2-2S',    "It   depende 

UTon   another  continc^ency,-    the   institution   of  a    suit It 

if?   therefore   ap^^arent   t'r-nt    the    -tt<-irney's   fee  vms  r;ot  due 
until   after    suit   v^b   instituted  uji  .n  the   note   i^nd   the   court 
could   not,    in   the   action  upon   tiie   .lote,    renler   judtiaent   for  a 
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cl-nim  not   due   nt    the    ti'ne    the   fiction  v   ?   corvzencea" .   A 
separate    ?uit  will  have   to  be    instituted  11    tJie   ■attorney's 
lee    is    to   be    recovered.    \_c:^.rlove    v.jJdv.-?! rde   16G   111.619; 
Lacter   v.    :.oyd    euprn;    liand   v.    Uimps-on  yj   111  .Ap-  .  r.'e9 . ) 

This    error   i.owever   can   be   cured  "oy   appellee   filing 
a   reri^ittitur-  of  iif25,    the   amount    inclu.-.ed   in   the   judtnent 
for   tiie   'Attorney' J-   fee.      'ilie   judti-ient   -.Till    »e   afiirrned  urjon 
ap7)e3  1ee    filing,    such   reMittitur  v.^ithin   ti.irty  days,    and   esch 
party  wiD  1   be   recuired   to   pay   one   half    the   c:)st;?   in  tiiie 
court.      If   svich   rev^ittitur    is   not   filed  -.vithin  thirty   daye 
the   jud£-ment  v/ill   be    reversed   and    the   C"se   remanded. 

Hot   to   he   reported    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mi;  hand  and  affiled  the  seal  of  said  Court 


at  S^ft  Vernon,  this 
A.  D.  1917. 


dau  of  April, 


^  Court 


o 

2 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tue.sdue 
in  the  month  u/'  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  HVth  dap  of  March,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  seoenteen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:  ' 


20f  I.A. 


.TLe ..  ,P..eQB-l.e 0.1 tli.e S.t.ai.e of I.llino.i 

I        Defendant   in  Error 


No.  ..._65 _ 

October  Term,  1916 


Ma.ry..._le.leWji 


Plaintiff    in  Erro 


ERROR  TO 
AtFROM 


COURT 


Mad  i  s  on 


COUNTY 


J 


TRIAL  JUDGE 


HON. HENRY  B.   EATON 


Term  Lo.  63.  Agenda  I,o.48 

October  Term,  1916. 


lisry  belev),  ) 

) 
Plaintiff   in  >.rror  ) 

) 
V.  )   .  rror  from  County  Court   of 

) 
I'epple    nl  the   State   of  IVinoip,)  I'nrlieon, 

Defendant   in  .Krror.  ) 


Opinion  "by  Ti^^tee,    J. 
oOo 

An  information  was  filed  by  the  ctates  attorney  of 
i..adison  county,  cliarging  L.ary  belev.'  with  "leaving,  premises 
while  under  qurvrantine '',  and  u- on  a  trial  in  the  county 
court  of  that  county,  sl^e  wa?  found  guilty  "by  o   jury  and 
sentenced  by  the  court  to  pay  a  fine  of  v  2iJ  and  corts  and 
to  tt"nd  coramitted  until  caid  fine  and  coste  v/ere  paid. 

ohe  has  filed  the  record,  together  vith  her  brief e 
and  abstracts  and  brought  the  en— e  here  by  r;rit  of  error  for 
revieY/,  but  defendant  in  error  hne  filed  no  briefe.   The 
question  presented  is  an  importrnt  one  to  t>ie  people  of  the 
state  and  ve  do  not  ^esl   Justified  in  pasBin^,  upon  it  in  the 
absence  of  a  brief  on  the  part  of  defendant  in  error. 

The  juc.gnent  of  tlic  court  below  vjill  be  reversed 
pro  f oriiia  and  the  c^upe  remanded,  un>.er  Rule  27  of  thie 
court,  vmich  provides  lor  such  .-'ction  where  the  appellee  or 
defendant  in  error  f:?il3  to  file  briefs, 

'  Tt  to  "':'e  reported  in  full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  my  hand  and  ajfixed  the  seal  of  said  Court 

at  Jit.  Vernon,  this .^/../  J:^ day  of  April. 

A.  D.  1917. 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  Dear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dap  of  April,  A.  D.  1947,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  if  the  words  and  figures 
following: 


South-ern 1-llin.o.i.s By..^.._.&.....E.Q.'w.e.x.._C..Q.. 

App_ellant 


COURT 


Sal ine 


COUNTY 


TRIAL  JUDGE 


HON. 


..A.,....V,:.,...LEWI.S. 


'Xera  lio.    75 


Atenda  l'>n.$g 


October  Term,    1916, 


11,   li.   Thome, 

App  el  1  e  e 

V. 

Southern   llllnolst  ?.n  ilrf  y 

and  Vo"er  Com-nnny, 

Arcnellant 


Appeal   lro:a   Jal  Ine  . 


Opinicn  by  Ki^/oee,  J. 
. —  oOo 

Appellee,    u,   j..    Thome,    is    tae   ovmei'   ol    two   lote 
frontinfc   on   ..f-lnut  street   in  the    viilate   ol  ;-;a.rrier  i.iille  in 
iicline  county.      In  1915,    appellant,    the   -ioutatiAlliinois 
ivnilv/ny  and  iover  Company,    conetructed   itj;  line   ol  r-'.ilroBd 
along,  iront   strett   in  front   of   epofcilee'a  property  which 
•Wf^e   occupied  Toy  her  as   a   reeidence.      This    euit    i?    to    recover 
dama&te   alleged   to  hove  heen    euetained  by   appellee    to  her 
property   in   the   ccnetruction  rind   operation   oi    srid   rr.ilroaa. 
The   principal  <lane.i;e   clpiir.ed  v;ns   that   occaeicned  by   exc?>va- 
tin^i    in   the    etrtc-t.      The   caee   wns   tried   before   a  Jury  and  a 
ve'dict   in   fpvor   of   spi-el]oe   for  tibO  wpb   returned.      This 
appeal   eeelc8   to   reverse   thejudgnent  entered   on  th.- 1  verdict. 

Appellant   clr.drAs   thnt    the    trial   court   cor;mitted   er- 
rore   in  pivin^,    and    refusing    inctructions   ajid   in   ile   rulinp,^ 
in   re^nrd   to   the    evidence,    also   that    the   verdict    is   contrary 
to   t,>.«  evidence,      l-'ir.r   -itnr-r'--   t-rtl-Ticd   in  br'"-]!   of   np- 
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pellee   thct   tijc  property  hpd  "been  damot^ed  in  arr.ountP  r^nginfc 
fron  ;' 150  to   f.5ro.      Appellee' 8  hur"brrnd  plf;oed  the   denafe  nt 
from  iCrr^   to   '',7r-':,      l.i\c   v/itntpeer   callnd  by  np-ntllent    teptl- 
fied   the  property  h-d  >;een  incrcpsed   in   "vrlue  ty   the  v/orl:, 
but  v-'crt  un«/f.3e    to    ntate   to  v-hat   extent.      Tvir-   othcre  testified 
it  It  (1  "been  incre^n-cd   in  y.''-1  ue   frora  ^150  to  ;!5SC0  and   one   that 
itr   vpIup  }.f>d   ^;ecn    incro-eed   20;.,      Appellant  contonde   appel- 
lee'r   vltnessts  verc   not    ?ufi'iciently  acquainted  v/itb.  tlic 
Vilue   of  the   property  in   thrt  coF.muziity  to   qualify   thc^m   to 
testify   on  th;  t   ci'.bject.      In  a  cere    euch  an   thie,    tlrie   value 
of   the  property  need  not   be   cstpl-liehec!  by  peroons   en£;af;ed 
in   the  bueinces   of  btiyint   ^-^'^   selDint;   real   estate.      The  ex- 
oEiinfition   of    th*  ye    v,'itne;-;BCc   cli6cl0!?ed   tliey  hnd    Efosr.e  lcnoT/1- 
edte   of   the  vjilue   of   the  jjroperty,    either   oy  Jcnoving  wli^t 
other  property  ncrnr  by  h'-'d    sold  for,    '^r  iroir.  other  sourceg" 
end   were    in    s?  o;r.e   degree   qualified.      The   extent    of    their  know- 
lcGf:e   vos  r,  rmtter   offecting   their   credibility   pnd   the  v/cii-.ht 
to  be   f  iven   to.  their   testimony,      ^^hc   evidence   jurtified    the 
jury   in   finding,   thri.t   the   property  had   been  d  Eana,'Ted  to    some 
extent   and  the   verdict   of  050  is  not   excee^ive. 

It.  in   objected   by  -ippelltuit  that   inetruction  number 
1  i.i^tn   in  behalf   of  rppellee,    raise?  an   isoue   ne   to  v/hether 
her   "lo,';;al  rit.ht"   of   in^reet?   or  tgra-B   hs  di  ptinguiehed   from 
her    "iTieans"   of   inerc^:-   and   egrec-s  hnd  been  dHJiif>t,ed,      This 
instruction  ie  not    eu?ceptible   of   the   teclinicol  c  rmsytruction 
£,iven  it  by   oppellnnt,    e«pecip)l]y   vhen  cr.ncidered   in  connec- 
tion vith   tTiC   f"ctp   in  proof  and   the   other  inetructione. 
Counsel     l9o  contends   apr^ellee'?   fifth   instruction   does  not 
rcniilrc   the   jury   to   find   the    fp.cte   therein  stated  by  a  pre- 
ponderance  of   the   evidence.     lortione   of   it   read  alone  may 
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pemlt  ol   tiiis  c  onetructlon,    but  rend  i.oie    at  cor- 

rectly etntee  the  lav/  af  to   the  detree   of  r-roof   required. 
It   ip   aleo   urjred   tlirt   api'ellee'p   seventh   inf^'triictJon  w^b 
erroneoue  lor   tiie    renson  t}iJ^t    it    informed  the    jury  cvp  to 
the   lc!\v   if   they  found   the   vslue   of   the  property  hud    been  de- 
creoped    "as  ch'-rted   in   the   declarntion".      .hile   the  prac- 
tice   of   refcrrir^;    tlie   jury    to    the    declaration  hasf requently 
V     been  criticieed  yet    it    jjp  not    reverpihle    error.      C,    6t  J.Eleo, 
i.'iy.   ^0.    V.    i-Rtton,    P.19   '111,214;    cooper   v.    Kankakee  jS.I.Uo, 
lr'4   lll,^r>.5Sl.      Appellant's   first    refused   ineta-uction 
might  nroperly  h-^ve  bc-en  given  hut   it  ir-   eubs'tantifll  ly   cov- 
ered "by  the   thi,  d,    fourth   and   fifth  inetr\:ctione  riven  in 
it's  behnlf .      It  Yfas?   not   rcvereible   error   to  rciuoe   appel- 
If^nt'j?   eecond   ind  fourth  refused   instruction   ^le   the  jury  hmd 
teen   in  other  inptructions?,    f.-virly   ineiructed  as  to  daiaa^en 

v/      and  benefits   an   defined   therein.      Appellant's   fifth-  refused 
instruction  Rdvised  the   jury  that  any   dajwarcE?   to  appellee' f 
preroieee  laust  be   considered  as  n  damai:©   to  her  property  ae 
a  v/holc,   and  that   an   inconvenience   of   inf  ress?    •.-id  erre?r   to 
a  portion    of    the  prerxiseo    ie  not  neceBearily   n   dmnat.:6    to    the 
vfh^le   of   the  premiees,      t.hile   this    ptaternent  at?   an  auet'ract 
proposition  of  Irw  has  been  approved  by  the   court?  of   this 
pt=ite   in   certain   c-'^pep,   yet   it  wbp  not   error   to   refup©   it   in 
this  particular   cnpe,    for   the   reason   the  property  here   in- 
volved  ip   email    in  nven   ?in(i   all   of   it  uped  pp   one   rceidence 

J       pro-pcrty,    therefore   r  damage   to  any   -  •  rt   of   it  v;nuld  r>.lno(?t 
necepsarily  be    i   dnmat,:e   to   the   v-jiole   of   it.      'T^e    instruc- 
tione  muft  be   conf?lriered  ne  a   f^erief   nnd  not    rin[^ly  and  al- 
thoL^h  the   instructions   in  tliis  case   are  not   in  every  rerpect 


..tT'.ev" 


aisxano;: 
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iorr.al  and  accurate,  yet  taken  ae  a  vixole  they  fully  and  fcijv 
ly  advl  ee  the  Jury  oi"  the  law  applicable  to  t)ie  I'ctp  in  rjroof 
and  Efford   no   xcaeon   for   ,•?   reverss.!   of   the   Judcment. 

it   ajiricaring   that    suhstp-ntir-l   juntice   li^-gi  "been  done, 
nnd  no    r-  vereible   error  havinc  been  called   to    the   attention 
of  thie  court,    tl-ie  judfj.ient  v/ill  "be  nf finned. 

Af  finned. 
liOt  to  be   re-oorted   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 

the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 

said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mv  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mi;  hand  and  a/ fixed  the  seal  of  .said  Court 

J    .^^    " 
at  Jitt.  Vernon,  this -t-\-  ><^^  ..  dav  of  April, 

A.  D.  1917. 


o 
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Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  /llinoi.s.  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  ^ear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
beiny  the  H/th  day  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk.  THOMAS  E.  PASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dag  of  April.  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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Appeal   from  x-adifon. 


Cpinion  by  l:'it.liee,    J. 
---oOo--« 

Appellee,    i\nthony  Lolim,    recovered   a  judt-tnent  for 
.^lt46.5C  again et  appellant   in  the  circuit  court  of  i.adison 
county,    in  an.  action   on   the   OHee,    brought   to   recover  damagee 
for  personal   injuries   (?u?tained   by  him  on  J.-^irch  24,    191C  by 
being   etruck   nnd    injured  by   an   Rutomobile    oper-ted    by   nppellaT, 

The   dec]"r??tion   in   the   cape   conpietp    of   five   counte, 
referred   to   in  the  orgument?   ae  tv/o   original  and    three  f»ddi- 
tional   counts.      1'he   iirot  count  chp.rge?  general  neglig.ence 
?nd  avere   th-Tt  v.hi]e   D.p>)ellee   rae  poeeing  nlonf;;  L.,-!.dieon 
avenue   ner-r   its  intf?rsection  vith  fourth    street   in  the  vi33a€e 
of  kadi  son,    a-     ellnnt    ro    cai  eleeeiy   ?nd  ne^  lifc:,ently   operpted 
hie   automobile   along    eaid  iiRdiecn   avenue   thi't  p.ppellee  wpp 
etruci  and   injured  by   the   eame  while  he  v-ae   in   the  ererciee 
of  due   c?re  for  hie   ovn  enfety.      The    eecond   count   chprt:es 
gener'l  and   v;ilful  nefc:licence.      "he   third   or  firpt  additional 
count   ie  based  upon   pection   sixteen  of   the  :..otor  Vehicle  Act 
of  lllinoie   and   avere   that   ap-iellee   vms    struck  by  appellant' e 
automobile  and  injured  v;r.ile  appellant  wee   operating   e?ime 
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alon^  ittadieon  avenue  and  not   obeervlng,  or  complying  v;itli  any 
of    tiie   requirementp   of    eald    eeotion,    irtiile   appellee   v/ae   in 
the   exercise   of  due   cnr«   for  hip   ov.ti   safety.      The  fourth  or 
eecnnd  additionel    count   ie  brred  upon   jjecti'-n   ten   of   the 
i..otor  Vehicle  law  nnd  nverp   thfit  pnrellee  r/pe   Ptruck  and 
injured  by  appellant's   outomoiile,    v.'hile    rppeDlsnt  vaa 
driving    enrae   along  Iviadipon  evenue    ir.   violotion   of    ppid      ec- 
tion   ten  and    that  he  %vb  driving    ppr^e   f>t    the    r^te   of   fifteen 
milep  per  hour  at  the  tirric   of   the   accident  and   thnt  appellee 
waB   in   the   eytrci?e   nf  due  c?»re   fnr  3.i?   ovn    fpfety,     Both 
the    third   nnd   fourth  counts?    iver   th^t    "adiron  pvenue   at   and 
ne«ir  itp   intersection  "^ith  fourth  street   r;r>E8ee   through  bhe 
closely  built  up  business  portion  of   the   vi^l'^j  c-    of  iiadieon. 
The   fifth   or   third  ^■■■■•itionnl    count   ch'^.rgef  a-ipellant  v/ith 
recklees   nnd  vilful   ne£ligence.      'he   case   wr.s?  heord  bfffore 
a  jury,    \v}.ich   returned  a  verdict   in  f^vor   of  appellee. 

'ilie   evidence    ghows   that   the    accident    in   question 
occurred  about   five   o'clock  I.   1..   i  ercln   ?4,    1916    at   the   in- 
tersection of  iiBcipon  p-venue   and   fourth    street   in  tlie  villai'.e 
of  it^adison.     tcdinon  evenue   rims  north  and   south,    and  i» 
intersected  by   fourth   etreet   runnirig  east  and   ve<?t.      fourth 
street   ie  not  paved.      In   the  ccntir  of  I  ad  iron  rvenue   it*  an 
unpaved  portion  slrut    twenty   feet   in  width,    in  v;hich  ere 
located   two    ptreet   cr  trn.cke.      Thie  portion  i^    lilitd  v/ith 
chot   or  privel   rnd   is  uj?ed   e:^clueively  for   etreet  err  trnf- 
fic,      (n    ench    ?idc   of  this  unprved  portion  r.>dieon  avenue 
is   paved   r'ith  wooden   blocks   ^nd   ench  paved  portion   ie   ^L/Out 
twenty   feet  vide.      The  ive^tem  paved   portion   is  used  exclus- 
ively  lor   vehicles   poinc   ?outh  nnc    the   eastern  paved  portion 
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lor  vehiclts   trnvelint;  north  over   the   avenue,      street  cars 
going  north  over  the   avenue   etop   nt   the   north   pide   of  Ite 
intersection  with   fourtli   street  imC  persons  waiting   for  north 
bound   care  '.vere   in  tlie  hf?lit   of  etniidinf,  rn  tlie    pidet/alk  !^t 
the    nort}i   er-ft   corner   nf  tlie    intcrpection  until    n  o  <ir  a-ppro^cl* 
ed    the    corner  and  v-'Oi  Id    then    v.olk    icroep    the   eoptern  p^ved 
portion   of   the   avenue   to  the   tracl:   find  'boArd    the    cnr.    Appellae 
lived   nt  JTacieoki,    some  distance  north  frora  this   interpectlon, 
p.nd   "«ai?   employed   as   n  carpenter   at    the   .'American  Car  and 
i'oundry  Coinijany,   v/hoee  ijlunt   is  located   eome  Oic^trmce   east 
froia   tiie   intersection   of  Ladison  c.venue    and   fourth   etreet.On 
karch   kA,    1916  he   quit   Vi-ork   .iliout   4:40  ?,   1-;,    and,    went  rith 
gome  twelve   or  fifteen  of    ..is?   fellovv  v^orlar;en,    to   the  north 
east  comer  of   the   intersection  of  L:adipon   avenue  and  fourth 
street    to  wait   for  a  nortii  bound   etreet  cor,      Irvm  fourtli 
street   eouth  Jii'adieon  avenue   ie   straife,ht   for   a  dietance   cf 
three   or  four  block e  and  there   ie  notliin^i,   to   obeiruot   the 
viev;  for   thr t   diDt?nce.      A  etreet  cfr   ppoken   of   in  the   evi- 
dence  ae    "Tne  Yellow  Car"  v;as    ceen   axjproaching    frora   the    south 
and  by   the   time   it  had   re-,ched   the  middle    of  the   block  be- 
tY/een    third    and   fourth  stieetf?  nost   of   tbft  men  -"niting  had 
etepped  dovm  froEi  the    sidewalk   r.nd    ?trrted  '^t  rt   across   the 
paver.ent   to   tijc   car  track?   tc  bo- rd  it.      Jtverr.l  witnesee? 
testified    tlant   appellee  vac   next   to   the   laet   to   leave   the 
Eidev/a.lk  and   the  witueef:'  V<achter  the  last,      /p   the  zaen  re^icbed 
tiie    c:;r   traxjk   tliey   tstood   along   the    track    rf-vxe  little   dis- 
tance,   and  awaited  the  car.      Appellee  had  not  £one   farther 
than  half   way     crops   thepavenient  v.'iipn  he  v/as   struck  by   p^). 
-fllrrt't-  automobile.      The  ^nachine   otruck   the   dinner  pail   of 
the  witness    ..achter  who  v/as  juct  behind  rppellee,    and  knocked 
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It   out   of  hie  hand.      Appellant  and   the  v»itne»8  i..Ooort,iick  wer« 
in   the    automobile.    Apnellee   tcetifled   thnt   ag  he    stepped   off 
th.G    sidev.ivlk  he   ]ockcd   to   the    youth  end  Jid   not    eee   any   eu- 
tonobile   enC   cid  not  kiiO*  v.hBt   etruck  him.      <A>.   of   the  men 
weitinc  iRit}-;   •^ppelltc   testified   they  heard    no    i.orn   or    -^thcr 
warning    sound   of   the   ••ifproach    of   thfc   autociohile   and   that 
t>ie   lirft    they   erv,    cr   knew   of   it  viae  v-hen   one   oi"    their 
nuHiher,    "h'vllered";    thnt    thfc  jup.chine  wae    then   close   upon 
therri,    running,   ;it   a    epeed   eptinated    by   i'o\.'r   of    ti.em  at   from 
tvrelve   to    tyrenty  niles  per  hour,    and   that   in  order  to  fet 
out   of    tlie  'any    they   v/ere   conr.'ellfed    to  move    rjuickly   or  jump, 
ceveral   of   tJrieee   v.-itnesf^t^p   ter-tified   that  apnellee  v/^-^p 
knocked    ?everp.l   feet   ?'nd   then  drncped  p.  further  '^.istance.Tt»o 
of   them,    rhortly  aftt-r    the    riCCident,   laeBSured    the  ninrks   on 
tiie   paveratnt   vhere   ap^elJee  had  'oeen  dragged   anu  found   they 
extended   for  42  feet,      'Che  raotorman  cf   the    ptrecrt  car  which 
the  autocoliile  pacsed  jurt  before   rtaching  fourth   street, 
testified   the  riachine    vas    tr<:ivt;iing   about    ten  uilee  per 
hour  vhen  it   etruck  airellet,    r.nd   th-?t   if   a   -lorn  or  other 
ei£nal  wns    scunded  he   did  r.ot  henr   it,      A  rolioeman   te'^tified 
thpt   vfiien   the    automobile   i.aeeed   'ihird    street,    a  block   eouth, 
it  ■wap   traveling  about   ten  iiiilei.-  per  iriour.      Appellant  tes- 
tified  th:\t  Y/hen  he  passed   -hird   street  he  wae   traveling 
about   10    to  12  mill.-?  ner  hour;    th-  t  he    slowed  ■^iovm  ap  he 
approached  i  ourth    street   and   wts  not   running   '..ore   than   eix 
or  eight  rdles  per  hour  v,Tien  he   struck  appellee;    tiiat  vhen 
some   dietance   dovm   the   avenue   he    saw   the   crov/d   ol   ^len  v?ait- 
inf;    for   tl;e   c-^r,   but   did   not    see   appellee  until    tlie   Istter 
ete-'^cd   immedlr'tely  in  front   of  'ds  raficldne;    pnCi.   tV-t  he 
etOT>".od  I-ie   cnr   in  lc:?r-   tiian  o    feet   and  did   not   dra^:   appellee; 
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that  as  h«   approached   Fourth   ptreet  he   began   to    ^ound  hit 
horn  and   continued   to    eoiind    it  vntil    the   acdrient  happened. 
The   v'itneer   Lc^orrnick,    w)io  wap    riding  with   nvmcllnnt    in   the 
aut 'mobile,    c  orrohorr.ted   the    teptiwony   of   anpellont  as    to 
the   fovrndin^r    of    the  horn   nr.d   tVie    rpeed   of   the  machine.    v.hiJe 
s-^.^jellee  vms    on   the  Y.-itneee    ?t«nd    he  hec.?!™?    pick   or   frinted 
in   the   presence    of   the   Jury,    -?nd   a    f?hort    recess   v;;^?    telcen, 
afttr  T7hach   .iT)r,ellant   for   thnt    re-^pnn   npked  for  a  continuance 
of  the    c°ee   over  the   tern,    but    the    court   rverrvled    the  motion. 

/pneJlcint  hn?  pp^igned  nurr.eroui?   errori=»  «>p  grounds 
for  fl   reversal   of   the  .ludgment   in  thie  crps,    but  ^8   only 
four   arc   r.cntioned    in  h.  jp   >rief   «id   nrpi.i'nf^rt ,    fi;?    other?   are 
decracd   to  have    been  '/raived   and  vrill   not  be    con'.«i'iered   by   the 
^    court.    (Aercierz  lolslca   etc.    v.   Czarnecki   37?  II'. 24;    SullivRn 
V.    A.'^.i    '■■.7.R.1I.C0.    ?fl2  123. '317.)      The    first   appitned   error 
dipcnpsed   by  appellant   in  his  arm-VTient   ie  tmt  the   evidence 
does  not    phot?  th.-it  iTi^nediately  prior   to   and  at   the   tiTiie   of 
hip   injury,    appellee   wps   in    the    exercise   of   ordinary  dili- 
Cence   for     .ie   -^vm  safety;    that   to  have    neen   free   from  oon- 
tri'i:iutory  neglifjence   v«hen    croppinfi.    thepavement   at    the   time 
in   queetion,    a"^:ellee    should  have   looked    south  alonf;  i.n.dieon 
avenue  before   lenving    the    sidewalk  and  hn^ve   aRcertr*ined 
•whether  any   vehicle  wne   approaching.      Appellee    testified   that 
he    iid    sol  ook   ';nd   pgyr  no   automobile   and   the   tv-o    other  TPit- 
nee^es   tcptified  thnt   t>;ey   nlpo   looked   dovm  fcpdieon  fivenue 
to   the   eouth  before    or  Juf»t   nfter   pte-^ping   off   the    sidewalk 
snd    f;?iT/  '^0  TTi.'chine.      All    the    fellow  vt^orknicn   of   aTipellee   who 
testified,    ;?t-^tod   th^t   the   firot   they   Vne'w  or   ppv/  of  the 
nutonobile  yir.^-  rJhcn  n  '.vitneps    "hollerod"   And    that    they    then 
.jurped   to    -^.et    out   of   the  vrry  of   the  m-^chine.      In    thl?   they 


are   corroborated   by    the   appellajtit' e  witneee,    i-cCoi-mick,    who 
teetlfled   that   eome    -ne   in   the    orcwd   of  men  called   -ind   the 
appellee    stopped   only   a    few   ff.et    in   front   ol    the   autoTno'bile 
and  was    struck.      Ko   witneop    pave   appellant   and  liie   com-pan- 
ion,   JcComiick,    testified   thrtt   any  v/rrning   of   tb.e   an-nroach 
of   the  machine,   Wft?  (-.iven.      .:ut   in  nny  event   it   cannot  lie 
said   ar?   o   matter   of   Iny^   that    failure    to   look  v.nd   lieten   ie 
v/    netlifcnce  -> e r   ee  \inder  all    circui;iet'<n.ce£3.      It   ie  a  queetion 
of  fret   to  be    suhinitted   to   the   jury  and   ehovm  hy  proof   of 
the    circumstances   surrounding   each  p.-rticular  cree,    (C.4:  A, 
h.K.^o.    V.   icart-on,     ■uiax.lG4   111.366}      v.het}ier  a  pereon   ie 
Kt   fault   in  failing   to   look   ard   lie-ten  depends'  upon   the 
circuraatance?   in  proof   in   the  particular  case    ard   i?   a 
question   of  fact   to   be   determined   by   the  Juiy.      '''he   proof 
in   this   cpse  juctified  a   finding  \'y   the   jury  thft  at   the 
tiiae    of   tiie   accident,    appellee   v/rp   exercising   due   care   for 
liiD   own   safety. 

Tae   stcond  -^  Hoiked  error  discusped  by  appellant   ie 
that   the   evidence  doep  not    "Lo'w  tlipt  he  •vt??  negligent   in  the 
operation   of  iiis   autorri.o'cile  at   the   tir^e   of  the   accident.    9.ix 
T^itnesees   testified   that   at   the   time   of   the   accident  appellant 
wae   driving  hifj  machine    ut  a    rate    of   froiri   tv^elve    to   twenty 
miles  per  hour  st   a  plioe  where   the   statute  provides   in 
effect   that  a  speed   in   ezcefs   of   ten  lailee  per  hour   is  priraa 
frcie   negligence.      A  law  providiut^   that   tx^c   running:   of   a  notor 
vehicle   at   a  grev^ter   speed   than  ten  ruilec  per  hour  through 
the   closely  built  up  business   portion   of   a  city  or  incorjior- 
ated  villa^.^e   is  not  e   license   or  perrr.isFiDn   to   run   such   ve- 
hicle  at   that   rate    of    speed,    if   tTr^rt   rate    is   imrcnsjon   ble 
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xmdcr  the  circumptances  of  the  particulnr  cace.  {.•'CFfler  v. 
Washburn  157  lll,Ap^,.53?) .  The  proof  sliows  thjit  tJiia  acci- 
dent occurred  it  n.  ^ilftce  and  under  circurn:  t-noo?  where  a 
s-peed  of  cvsn  levg  thpn  ten  rnilee  -er  ;;oiir  :r.i,.jit  reasonably 
be  lound  to  "oe  t^rorr  if  not  wilful  neeli(£;ence.  Appellant's 
ncti.litc'nce  on  tiie  occauiin  in  que:.-tion  -wns  clearly  shown  by 
o  prepoxxderrince   of   the   evidence. 

The  trial   court   co-.....itted  no   error   in    refusing   to 
c  >ntinue   the    c-rpe   v;hen  appellee   fainted   or  bccnme   eiclc  upon 
the   v.'itnc'se    pt.'snd.      Ihere   is  no   contention  that    tie   illneee 
y      of  expellee  y.'ag   feicned   nnd   if  r.ot   it  v;»8  a  matLer  over 

v/hich  }'e  had  no   control.      The   following  inptruction  v.'ps  given 
on  thie    subject  at    the    request   of  appellant;    "'-he  court   in- 
struct c   tlie  jury   thf5.t  any   8:y-aipatiiy  ynn  tnoy  h'fve    for  the 
plnintiff,   because  he   fninted   or  became    sick  ■v;}^ile  upon   the 
vatnesp    ^trjid,  muet  not  be  perr.iltted  to  enter  into  your  de- 
li be  rr^t  ion:?,    "8   fji'^^np.'^thy  is  a   thint;  th.n.t    is   foreign  to   this 
cnpe,    rind  rsav-t  not  be   considered  by  you".      Appellant  does 
not  claiu  that  the   verdict   ie  e::ceej;ive   or   ie    the   rspult  of 
sjTipHtiV,    pasoion   or  iaist?.ke   aiiC  rs.?  he   does   rot   apperar  to 
have  b;,en  h-^rned  by   the   :.ncident   zhe   trial   court  did  not 
err  in  refusing;  the   cDntinuance. 

Appellant   further  contend?  the    trial    court  erred  in 
tivinfe    the   f ollo'.'Jinfe^   instruction   in  behalf   of  nppellee:    "The 
court   ins  true  te   the   .jury  th"t   it   ie   the   lav;   in  jllinoie   thst 
no  x)erson   shall   drive   ;i  inotor  vehicle  upon  nny  public  hifh-way 
in   this    ct.-ite   r.t  a  fc,r^uter    ppeed   than   ie   re.-ipouftble   and 
proper,   h-.ving  rec'rd   for  tl:e    trr  ff ic   and   thr    .  se   of   the  v;'ay. 
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lant  doee  not  c-^ntend   thr.^  tiie   inr-tri'ction  ir  no*,   n   correct 
etp.l.«r.ent   of    ^hc   l.r.w  iut  clRinj?   it   is   error   tr   ^  ive   an  in- 
etruction  et-ting  r-n   '■.Irtrj-ct  propcrition  ri'    >  p.v  vithout  np- 
plyin<:    tl.e   H'^v  ct^^  +  ed   to    Uie   factr   in   the   crpe.      It  lias  laeen 
held  in  ninvercuc   c^er.    in  thie   state   thp.t  r.o   error  Is  com- 
nitted  Vy  civinc;  an   instruction   r.'u'brrtantian.y  in  the  languiit:© 
of  tie   ftrtute,    and    thie   inrtruction  conforffip   to  that  rule, 
(f.ors'ler  v.    Ym!?-h"bum  157   ni.    AT)^.5r2;   "^/nrd   v.   '  credith  220 
111. fie). 

The   verdict   in  this  cr.ee   ie   eupj^orted  "by    the  eyi- 
dcncc,    no   revcrt-i"ble   error  r. -.pears  upon   the   record  and   sub- 
ptrnti?-!  juctiec  apper.rc   to  hn-ve  ■been  done,    tViercfore  the 
^udtjnent  Y.-ill   T^e   rffiriicd, 

Aff  inaed. 

Tot   to  'r.e   rer^orted   in  lull. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  atfixed  the  seal  of  said  Court 


at  _^(t.  Vernon,  this 
A.  D.  1917. 


day  of  April. 


o 

2 


^ 
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Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  begun  and  he  id  at  Ml.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
heiny  the  UTth  dap  of  March,  in  the  pear  of  our  Lord,  one  thou.mnd  nine  hufidred  and  .■seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THCflAS  E.  PASLEY,  Sheriff. 

Eighteenth        Jli.ne 
And  afterwards,  to-wit:    On  the    TtartsentJiyidap  of  ::pmi;  A.  D.  1917,  there  was  filed  in 

the  office   of  the  Clerk  of  said  Court,  at  ML   Vernon,  Illinois,  an  DPINION  in  the  words  and  figures 
following: 

'206I.A.  ^04 


APPEAL  FROM 


City 


No.  -.5 

HiiP.CH  7 . 

»Kt<fb^x  Term.  1916. 


Metropplitan life Insurance Co,.,.. 

Appellant 


COURT 


East    St.    Louis 


^EeKNTT"^ 


TRIAL  JUDGE 


HON. 


...W.   M.    Vande venter 


Term  i.o,  S.       In  the  Appellate  Court        Afcendo.  1. 
of  n  linolo,  J  ourth  .  ir'trlct 
}.:r.i'ch  Tern  A.  ;  .  1U17. 


Otto  ^rciac,  ,  ) 

Appellee.         ) 

) 
vp.  )    AppeKl  from  the  City  court 

)    of  :;-.ft     .t,   :.oui<?,    :]linoiE. 
i-Gtropoiitnn  iife  "jnfur'inco    ) 

Appellant,  } 


Ictride.    I'.    J. 

lipcn  a  trlr.l  h';d   in  the   Citv  Court    zf   '"nf--t   '  t.:'..ouip, 
ji;U(;intnt  wae  rendered   in   fr\r,r   of  appellee   lor  ;i^336,00  and 
cortr   to  reverse  vhich    t^nlp  n-ovcr.l   ic   orofecuted , 

It   a;'!pt"rf    from  the    rccrr.'.'    in   tl.isv   crre,    thj^t   on 
October  13,    'iiix'6,    the   ■appellant   i:-.r;ued    ilc   iucuivince  policy 
iiC.    4y71922(.    UTon  the   life   i-f  John  i.   ':"reiee   ;\nd  nair.ed   '.ie 
"orotiitr  vtto  ^reise  fs   beneficiary  therein.      /he  yireaiua  re- 
quired   to    oc   pi-id  wao   fifteen  centc  -per  Y.'eelc;    i-'uueeouently 
other     olicice   of   in^virance  uerc   ifued,    one  upon   the  life 
of  '^n.ry  -reiec,    v.-hich.  reouired   the  premiujr.  of  ten  cent?  per 
r.'etjk,    and    one  uron  the   life   of  Ctto  Ircir-e,    7/hic:h  rccuired 
t}-t  preifiuBi  of   fiftf-m  centr  -kt  '■ce'k,    '-nd   the   three  policies 
re-.i.ired  ?   totr:l  rromiuT.   ^f   forty  cent?   ■' tr  ^ecilc.   A  premium 
rcceiut  hook  wnp    i?pued   hy  appelh-^nt   c  :jnto- iniri,     the  number 
of  er'Ch  policy,    the  np.a:e   of   the   aecux^ed   ti.t^iein   nxid   the 
anouxit    of   the  -irerniun  due    -co  r>rd.injjly    on   snch  policy,    and 
from  thah   time   tne  ?'COp;mtp   of  the   dufo   and  payucnto   of   the 
thrtc  policie.?  vere   c--'.rriad    jn   one   -ccount   -.nd    in   one   re- 
ceif  t   b   ok.      it   appeorr   thrt    thi  5    receiy,  t  \-oph  \v(r    ret'^ined 
by   the   inrrared   fjid.  &!?  i-,ay!rientD   "ere  ra&de    iroiii   tixae   to    tiiae 
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the   Arte  when   the  '^remiuaie  rnd  the   atiountf;-  •'norv  ■;:"i.i  r-p 

!•'.  ceipted    lor   in   thl?  h.-;o>c  ty   the   H^cnt   to  v/aon   nuch  ppyment 

W'-"  f>  r.f.de . 

The  Tiolicy  in   oue:  tier  here   contrined   n   nrovision 
th•^t   it  wac    jncor.tcotnhae   r^itor   tvo  ye^n  >•',    "Iro   a  cIkupc  as 
fonovr::     "/■    /r-'-re    of    loiir   ■.cf":!;'    rh.'-.ll    bt    t',r".ntfr.    for    the 
j-r'yuvnt   cf  every  vrerrAwm  ^fter  Vak  l'ir?t   during':   tVie   time 
tlie    inturf^ncc    frhould   continue    in   iorce.      If   dertl:   occurs  v/ith- 
in   tlie   drryp   of   ^r.'<.ce   the   over-'3ue  prtvaiuiii   i-hall    be  deducted 
fror    the   c.novnt  -  nid  IvercunflCi.-,    hut  neitiier   this   crncerFion 
nor   ti"'e    ncceptpnce   of   any   o-vcx-'jue    premium   shrll    create 
an   oblifTp.tion   on  the    ■ -^rt   of   the  Company  to   receive  premiumB 
*hich  nre   in  rrrenrp   over  four  •.veehs.      ijiiould    tx.ic  policy 
become  void    in  ccncequence   of  ncn-paicraent   of  prerriiuTr'.  it  ms.y 
Le   revived   if  not  wore   th'"-n  fifty-two  y^remiums   -re   'Uie 
unon  the  '^'^yir.ent   of  nil    sirre'-rp   -'(id   the  ")re°ent<?tion   of 
evidence    s^.ti  rf  r;ct  t:/    to    the   Coiiipiny   of   the    pound  he^'lth   of 
the    iTT^iired.  " 

].t  eJro  nr)--)caTv   fro;n    the   condition!?   of   the   ■  olicy 
th'^t,    "Itr   termn   cannot      e   chinked    ?r   ite   condition?   varied, 
exce-"t   Vy  ;•   vrit+f-n  ftreement    •7Jf;ne(l   l.y   the  ixeridfint   or 
oecrettnry   of   the   rotnp.f.ny,    therefore   Mt,entL',    (vM.ich   term   in- 
cludes     UTierintendentp   rnd   Aprirrtnnt   -apt  rintenoentp,  )    r>re 
not  fut;.ori?;ed  M,nd  hove  no  pover   to  r;-;ake   or  rlter   or  dip- 
chsTf-e   contr-^cte-,    vni\e   forfcituric   or   r<ictive  --ireirtitimp   on 
/      policiPT   in   r»rre^ri?    :\ore   tl  "  n  four  v.ee'KB,    or   to   rrceiTt   for 
e'^aie    in    the   rtceipt  "ocok,    rnd   hH    euch  prcniuj.s   .  ivcn   to   an 
a^ent   ehnll  be   gt    the   risk   of   t^o!?e   v.-ho  p?)y   the'i  nna   ghall 
not  be   credited  uoon   the   ■')olicv,    vhct}ier   entered    in   the    re- 
ceipt  book   or  not.      If   t   ie  ^.olicy   ir,    or   ehall   tec-ie    void. 
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ft]  1    preciiume  paid   eiia]  1   \>e   forl'titeiJ   to   the  Coi.ipnny,    except 
ae  provided  uxioer    ^ri^ilct,t.c   and  conceF^ionii    lo   the  policy 
tolcers,"     The  pret.iuo:^   v.-exe  ueutlly  cojlecttd   by   '.cntp 
of  H^./Uliant  c.-:a4ing    to   ti:e  hoiae   of   ■.  ;  reli  ee  ,    at   *■•  icli  time 
the   :ioney  w' s   ulv/ayfc   re.su,>,    i^ut    the   a^tAt   rt.'- i. ;.'."!   he  y/'i?  nlwaye 
collecting    it   in  axitf  rf,      '.'he  pi'cidviUi  wft.s  ut.'unjly   collected 
v.ithin   tl.e  four   v.-ee-ks   of  (ir'-'ce   ai-lowcd   oy    thii   oolicy,    except 
tLrt  in   i.e\er;i.l   int'tancet,    tlree   or  nioi  e   at    i.ef'ft,    tiie   M;oney 
v/- i'   cclifcCted  and  rtrceijled   ior  in   xLe    Look  niter   the   ex- 
piration of   the   four  v.eeke-  of   j^.roe   and  tho  -/olicy  ijjae 
thcrtafter  continued    ^e   if   tl.e    r.reuii'am  had  'boon  paid   in   tirae 
end   r/ithin   it?  irro-visions,      '.he  ae-r.-urftd,    JoVm    ;  .   yreiee, 
died   on  Jvme   •:•,    1916,    and   at   tht    cime    of    hie   death   the 
pxemiuaa  v/ae    .i",out   t'wO  'vteks  uore    than   the    lour   «veeKis   over- 
due.   >.*n  Juno  3    the  ")eputy  .-lipcrintendent   of   '•.i-)'->el]ant   called 
at  ti.e  horae    of   Rp;.v.  *.  1>j^  ^-o  ooilfcct    Lho   pre  ^iiuHiO  upon   these 
policies,    ut  v.'jiich   Li..-;e  ap^Jti.ie«i    lui  oiiaed   the   ■;,c::ent   of 
epoel.iant   oi    Ihe   death   of    tiie   ai?trUicd,    John  ...    .reise,    and 
the  a^unt   tji«n  rfclused   to  accept  raiy  i^ovu-.y  vrion    tiit   r.olicy 
in  ^uet'tion,    so    the  apiiel-lec   wi^iit   to    tht   oil  ice   of  Anpell'^nt 
in  -  act    "t,    'i  Quif!'    '^.ad  paid   it   cad   obtained   r    r::cQipt,    but 
Sf/id  »iot]-.ing   al>out   the   dentil  of  the   ai^ruix'd. 

L.9ny  ferroxir  i.ave    ^een  ayeitned,    but   only   one    quee- 
tion   is   urtCid   -..nd   argued   by  counsel   for   ajtpel)  r.nt   to   rcveir>e 
thi-;;  jucit,ment.      St   if?   inei^ted   that  o.b   the  assured  nef.lected 
to   T'Sy   tiie  ]'re;  iuin  v/ithin   the    four  v.oei-;'   of  /  rnce    nllsvef^   by 
the    terjae    of   the  policy  thrit    the  r,clicy  because    forfeited   f'nd 
appcllet   hpd   iio   rit-ht   to   rucover    iVicreon.      It    i?    eaid  by 
coun;^el   thrt  wi.ere   a   time    i?   ri;:ed   in    ti-ie   ;^olicy   for   the 
payTnent   of  t-.e     retnium  imd  the  payment  vathin   ti-.at   ti'.ne  ie 
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ptipulated   as   one    cl"   the  conditi^ne   upon  v/3.1ch   the    ;joll(:y 
ehall    continue    in    iorcc,    tl  at   n   Irilurf    to  r.n.ke    ruch  pnynent 
loi'foit'c   the  polic.  ,    r  nc   civcf-   ir.    i'lmnoi't   ol    t;  in  contention 

tht;   c.'Pt'    ol    .tititrn  v.     ;t{  te      ,    '.    Inmvnr.r.e    -c.,    "i^   111.  6'", 
-c    recc{.,rdzt    tliat  vi^ere   f    rolir?y    91    in'^v.nr.ce    ie"uirfp  a 
prtsinii-ffi  to  1)6  psid   v.itiiin  ■"   -ireecrii.ed   time   nwi   puch   orewium 
ii?  noL    eo  paid,    that   the   policy    oecomer?    lorfeited,    unlei"?' 
there    iie   concltions  ruud  c;irc.u!a!=--^anGes   s.iov.ini.,   '^.  waiver 
oi    &UC1.1   loxleiture,    and   it   is   conten'iocl   in   tids  cnse   thit 
inaaoiuch  ae    tuc   ateurud  .-iHd   ifiled.   to  pay    .vC'voi-.il   preraiump, 
three    or  iuort;,    within    the   iji-r  \/fe}'>;0   oi    trace,    nnd  that 
notw'ithstruidinii    tuoh  isiilurtj    the   a^rsBllar'-t  had   v;L-»t  forfeited 
the  jjolicy,    but   accented   the   oreniun  ."nd  coiitinued   it   in 
force,    t-.at    the   at'fured  had   a   rit;:it   to   rely  vpon   the   fr=ct   thr-t 
the   R.T)oe]lant  vould   uot   ioi-ieit   the   ;olicy  l-y    reason   of   £-uch 
default   in  i-ayraent.        ii    the   appelJ.ont   intendec.   to   rely 
Upon   the  claupe  ^ivia^::   it  .?.   riiit   tc   ioiieit   the  policy   for 
iion-paynient  \'itMn   thoifteeks  of  rrpce,    t'l  ev.    it    rhorJd  not,    by 
itr   cr^r.duct,   have    led    the    «seured   to   bciieve   th^  t.   mjch    for- 
feiture v.oi'ld  iiot   .e   eniorced.      it   1.-    i^^id   ay    the   ou-oreme 
Court   of   thie   --t'^te,     'It  ie   ol'\iou6'   th^t   thr  r.rovj  r-ion  in        ^- ' 
the    DOlicy  ■':roviding    lor  :t   iorieiture   for  n   non-nayinent   of 
tlx    ?.iinual   prerjJLum  v.tic;    incor^)Or"'ted    in    the   c^>ni.r-ct   for    the 
benefit    of    t.ic    insurrince    coni.jany .      ^.he  -policy   -.Ud   not  nec- 
eesarily    ceci'^e    void   if    tiie  ■nreaiiura.  rma   not  paid  v/hen  due, 
'ihe    coia:-  .ny  iiad   tiie  undoubted   rii-^ht    to   v/nive   Die    forfeiture 
if    it   eav  proper,    and   dispense    v-lth  a  prorsr.t   .-.ayinent    of   the 
preirtiuii  o.t   the   time   it  y/bb  due.        11    thie  lu-^s  \)Kcn  done  "by 
the    infUivACe   ccrip.'^riy   in   tiiis   C'lse,    then,    notv/ithetanding 
the   contr-'Ot   declares?   the  ;^'Olicy   void   if   the  ■or<-'r'.iuri  ie  not 
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ppid   ^vhen   due,    the    ccipany  cannot  tvjiil   nf  t>>ft   oel'tn«»e.      If 
the   yricticc    ol    the    crLV»n.a^  ,    ruxC    Hi;   c/u^.  se    of   vJerlint.e    .ith 
t.i.c   iupureci   fiiuctiitrt  kiiou'n   tc   lie    ini<uji;d,   r.r't  Lten   tucti 
..".s    to   inuuoe   h   heliii   thpt    (.-o  mucii  ol    the  c-nix'fci.   ;a0  pro- 
viCes"   lor  fi   loiftitbre   in  m   cei't;.-iij   event  vill    uot   be   in- 
t-ifc-tei-   Uj.  cu,     the   co:.i- -Mi^'   \.xj.1   uct    I'e    ;".ll0Ye<I    Lo    ?<i^t   up    ?uch 
iorfeiture    as   ■.t;axnet   cne    in  vj}iOTfi  their  conduct  has   induced 
tucli  "celiei.  "      lllinoie  l.iie   -i^v-it,    v,    .  elit,    '^^  >    111.452. 

it   luitli-er   aiyptn.c£-   iX'^a   the    e-vidence   in    this    cnse 
thfit    vhcn   the   ap-^^eliee   v.'cnt    to  pay    thft  ^mriraui i  ofter   the 
de'^th  ex    the  j^cgureu,    th?  t  the  nolicy  ).'d  not    .;een   lorfcited, 
cut    ?o   far  as   the   re.>oord3   o'l    Lne    office    of  ??.v^)Ol  1. ant   dif?- 
clof?ed    it  v.af?    -till    in   lorct;   f;na    fne  nre^^iiuia  wmc    nccertteA. 
*hie  v.-'e   evidyiice   t.'u.t    t}.e   ai»].ell?:mt  wh<?   not   a-elying  upon 
tiiG   failure   to  luel.e  nr  im)it  jiajaient  rp  a  foriciture   oi    the 
j.-olicy.      At    otiier   tiiucc  Wien   the   asjpured  hnci   iailed    tc  malce 
pj^yrn-nt    thoy    did  not   oxaot   oi   tij.e   asi'ur-.^d   a  iuv  Ith   certifi- 
Cvtcj,    hut  Cw;itiriiicd   to   acce  )t    the   aues;   ^••itj.ou  t,  reouirint     the 
Ri-iurvd    to  com  .ly  v. ith  tat   tci-)..s   oi    the    -.•olicy.      it  is   further 
eaid  hy   tlTi-e   ./a^^^i'taiit;  Court   in   tju:   on?e   oi    Lilinoig  Life  Ae~n» 
v.    v.eiJri',    .Jupr-^,    tii'-'t,    "hftur   tiic    irrer.'.im.'i  w-**   ;;;-.£?t   di-.e,    ?nd 
on   July   2,    Lhey  Y,rcto   to    tno    iiinurred    it  he  derii-ed    to  con- 
tinue   the   ;;olxcy   in   icrce   to  ronat   the  r.'iount    of   the  premium, 
xhis   letter   clearly   shcv/y   th-.t    tJif;  c'.>i-ipri.ny  Vine   not   elected 
to   forfeit    ti.e   policy   inx   tho   iFiVoxG   of  rnpellce   to   rxiy   the 
preriiium  vhen  due,   hut   thnt    the  vit.ht   of   forfeiture   reserved 
in   the  policy  ijj^d   "i;oen  v.nived,      Jnd    .-jo  here,    tVie    tcptiTaony 
oi    t^ifc:    aiiove  uaaed.    v.itnees   clcr-riy   tends    :.o   -?rove    thnt   «t 
the    tii-ife  he   c?u3ed    •■^  t    the   oJhice    t;:ic  ccm-nrny   had  not   el^scted 
to   forfeit  ti.e  policy."      .'e\eral  aut^ioritier  hr.ve  been  cited 
"by   counoel   Tor  ap.  ellnnt    to   the   eii'iict   tnat    t.'ic  paynent   of 


an   ovor-due   rjreinlujp,    nft<;r   the    inrnrec'    ir   C.ari,    ic    ^  ot   a 
vfaiver  of  anythin{..,    fnd   vhcrc   the   T^recivm)   is  ict  xniC   within 
t/ie   (iv  e    c)l'  (..rnue,    thc-pnlicy  ■'•/ill    lapcc   and   TdccduC  veld,    or 
if    y    pt.'-.Lod    tirie    ie  ^lA/en    in  v;hicl:  to  r.yke   oaj'nicnt,    thrt   it 
mui.t    oe  naOe  vithiii   tia':t    ti-iC,    we    think  th.-t  ■.::r~y  Ve    true   in 
cocee  vhcre   there  imp  "De(:n  n.n   ?xtc-nri:.n   frir  fj    F.ccil'icd   tine, 
and  it   it   'isio   inrictfd   that   c   forleiturc   can:-;ot  lie   fixed, 
e.Tcept  ly   -m  n,"- reerrent    ?i-;:ned  >->y   cert-in   ofiici:^lr    ^f    the 
Corapany,    --'O  rirovi'ied   in    the   policy,      it  has  Tieen    rrid   >3y 
thie  uoux't   in  co'-n.'.Gntinc  u-r>r.n  ^    jrireil'-r  cl<-:upe      o    the   one 
C'-;ntriinef.l    in   this  r,olicy   th-t,    "'/he    s-^id   condition  vrr    in- 
Ecrted   i'cr   tue  denelit   nf   tV-c   ir.'vrcr  rnd  like   any  other 
cL.uee   or  condition  oi   tne  ••lolicy   cou3d   te  v:aivcd   oy   the 
cor.i>:any.      -'he  provifion*    '-'t   tY.c  crmditi^n  h'd   reference   on3y 
to   exjiJCi-^s   condition   ot   rnjvcr   oti   f orf eiti'.re,    nnd   not    to  e 
vaiver  clniued    to  e:'.i?t   ty   rcn-cn   of  n.ctjr   of  o-^pellant   in- 
c   nnrttvat   with  -n   interti'^n   on   it^  part    t"    enforce    the 
condition,      r.ennett   v.    Union  '.  cntrsl  life   }nrr.r'nce  Co.,    rc^S 
llj.    ^iuV.''      i.etroTJolitr^n  life   lnn;r''nce   f- o .    v.      uTlivpn, 
11£  i'pr.    bcc        lllinoir    iile   A!?rr.    v.    '.VgIIb,    'viprfi. 

It    ir   n   veil   rcc''..f'nir:ed   ooctrine    of   the  Court?    of 

never 
thip   .-trt.e,   th-t   iorf eitvrep   -re  not   fFA\'orec   pnd   v.dli/te   en- 
forced  unleep   the    evidence    ip   clear  th.^t    riiCh  tpp    the    inten- 
tion,   «iid  viiere   txie  c-nduct   r>nd  r^enlingr    rf  the    ineurf.nce 
c-i..yvuy  N'ith   tjie   arrured   i:-    ruch  r ;:    tr>    Inf'^uce    the   areured   the 
telici    thpt   a   lorfeitvre   vil]    not   ^e    iri-^i'^ted   u^  on,  then    ^uch 
ineuii-nce   ccr.r.any  %  ill    oe    ertoripcd    fr-ni   t?.lcine    pd vantage 
thertoi. 

it  arpesrs'   to  uf   th-t   the   eviif.erce    in   thi-   record  vme 
eufficient   to  warrrnt   the   Jury  and  Court   in   finding   that   the 
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,■    Virfrr  ijj    -ti,}:    ij^jcrcX    illiv^   "V. 
:.:,j.is-'..  ■■   i-  ■%■:!•    n-'i-K-:.?::!^   iv 

^,    ■.    w  rs-r ';:.!■,.:  ^.».'•: ^   .fc-t^-?)?    ©if?**    .cfr''-     ■"■  ^' ^  ^ 
■■:../.  :j;6..  's.^.c    -a.iil    i5:^r^   •x^;»''';'  ■■■■ 

■:■ ;    J  9n  i'  ■■■■■    ,■?".  'i-ft,  "r^v 

ii    >;;;i4-'/'^' ■>'  ;  •     to    -iOi-,   "hv  rsr::  <^9t    y."! 
»■•■('■:'■  ^ a G^ J r '.rij    >.t    r "^.r^ ,'??,"?,?:   . 

,         y  t[:  J        .if     .  '^  ,;    SOHEv  ■ 

.  ^-Z:;)!"       ,  ■•  :'  r   i-       ..V      .-'*' 


appeliaiit    b;y    its  (;."uuuJt  V^Hci   v/n.jved   nny  3'if-ht   it  mny   have 
had    to    ifi'-i'i't   U'on   ;i   forfeiture    of   fhirr  po5icy,    /'nd   t)i>(t 
t>iere   v.'nj>t   no   error   in   render;".n/:   a   verdict   rfn^   .jud;jacnt   for 
t  .e   nppeileo,    ".nd   t3'ie'    judfenent   of    tho   3  ovicr  i^ourt    i»  af 
firmed, 

Inot    I'O  1:)©    reoorted    in    full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copp  of  the  OPINION  of  the 
.■^aid  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  my  hand  and  affixed  the  seal  of  said  Couft 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon.  Illinois,  on  the  Fourth  Tuetidap 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  i!7th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PAM.EY,  Sheriff. 

i:ishteenth  June  f 

And  afterwards,  to-wit:    On  the  H^irtiepTjtk  dap  of  AprMrA.  D.  1917,  there  was  filed  in 

the  office   of  the  Clerk  of  said  Court,  at  Mt.   Vernon.  Illinois,  on  OPINION  irfithe  words  and  figures 

following:  J 

20tii.A.  414 


Llarch  Term,    1917  | 


'^f  O.y.S.!?...  ..?.?^..i. 


Henriette 

^Dannente 

r£x._ 

■; 

Appe 

llee 

i  Emmw 

APPEAL  FROM 


COURT 


COUNTY 


TRIAL  JUDGE 


HON.. 


J.    y.    GILLHAM 


Tem  I.'o,    lb.  In  the  A     ellate  Court,  Agenda  7'o.l9 

iourth  i.:ie<trict. 
karcii  'icrni,    i&17. 

iicnrietta  Eannenberg,       ) 
Appellee  .      ) 

vs.  )   Appertl  froapthe  Circijit  Court 

George   .>aliii,  ) 

Appellant.    ) 

t.c  U  ri  de ,    r- .    J . 


.'ippeltet    recovered  a  .judoinent  in  the   court  "below  for 
ee-ven  hundred  dollar'j,    which  the  appellant   geeks   to  reverse 
"by  this  c.ppeal. 

The   declaration  in  tnis  cnse    is   in  tVie  usu.'nl   forrn 
of   trespass  and   chaziics  ueorge  Kahn,    on   the    2'th  d^-.y   of  i  ay, 
1916,    rvith  force   and   axjie,    m   the   County   a.fore?aid,    aepaul- 
ted   the  plaintiff   and   vi/ith  t.reat    force   and    viflcrce   drove   a 
cevtrin  ...ot-oi    veaiicie   or   autoiviOijile   ??gpin?t   r    ''"U/.ty   j-I^  '■/vhich 
the    sEid  plai'itiff  v/at    then   and   there   riding   nnd   by  ;neane 
whereof   the  plaintiii   'a9f>   then   and    there   v?ith   rre-t   violence 
throrm   froEi    said   buj.,gy   to   fnd   upon   the   <  vovj^ci    pnd   injured. 

Tne    evidence    in   the   cppe    1?  quite    o-^nf  !l  ictine.    'J.hat 
of   the   sp-ellce   tends   to   ehov;'  thnt   the    apr  ei:  (.•;e   lived   ribout 
five   u.ilec    scth  of  i.ed  .-.ud,    llUnoiF,    ^nd    th^t    phc   :.nd   her 
pon  ".  ?lter  Inn.  enoerti  v.ere    on  their  vsy  hop-'e   a?id  ag  they 
■rerc    tr'we'iin^   couth  and   v/ere   out   of  .led  Tnid   the   di?t-^nce   of 
ahoul    one  luile    they  vere   over   taiien   by   r-.y,   ellant  viho  vrs 
drivin^i   m   o.utouoLilu;    that   the   aDpeLIant  without    pny  varstniig 
or  pj.'n-''l    dr^'*'?  "•''i?  c^r   on   ■'"^e   Ipft   of   p-^'^el"!  f^ '  "  ^■''\"Ty  "nd 
that   rrKcilcc   ptteupted    to  pull    out   but   could  n-^t   6c    po. 


.  V I  .i  f    ,  Ji'i  3  i'  a  e  -I  B  ri 


{      .sails  ;j;;jA 

(      ,  JAJ5,CIiSlTqA 


•  uTiar.    ,bJ:sgsTCT.G  y*-'^'^--'   s>.;i^   ni    ,«r:'i/    i.-cu'-.   j-j-rcl  iiox^"    ,r,XyX 
;;    svoih   ^o;-i:iIoiv    'jn?5    r^nxo't    SBHI^i  lii  kvf    bus   'iixd-nii-Iq  y*-v|    I)3d- 

;:.■;.•-,       ■^rj'   tftp.    ik'.^: X 'c' x  1   ■S'x^^ii^   ©«€■   fi'SA.)    ivsV'/   'i'i'iJnir!!-;  bin?,    od* 

i:^'   •j.vi.J'    f)rrr  .b>;.   io   d-uo   o-xe>vv  i^ffpt  iii^uon   .Jiiilie/ntci    oirsw 
"r.v/  ;^rs:.,l.l.o.vcTr,   9iic>-    j-iuiJ-    ;:/.r  .  i-xb 


That  the  machine  hit   tjie  front  v<li.efcl  oi    tlie   bujjfcy  and   turned 
it   over   in   the  ditc:.,    threv/  the   api^fclice   and  her   -on   out   of 
the   butit-y   and   injured    vhe  appellee.      The   ap.jcllee'e   ylf  im 
it   that   the  inachine    toruci;    Llic  i.uo   of    LJ.e  Inic^ty   77heel   and 
so  dented   it   that   i^ou  could  noli  ^^^et    tnc   tap   off.      Appellae 
iurther  clGims   tiiax,  tue    ro;  d   to   t^ic   ieit   v.at   in  a  passiole 
condition.    It   iurthtr  apoer.re   Iro.-u   the   evidence   that  the 
appellant  did  not    stop   his  iiuichiiic    Jut   drove   on  as   thoutih 
nothing  had  happened  jwid   tixat   rutex   reachint   tLeir  home   the 
eon  oi   appellee   called  up  appellant  Ly   ttleijiiCne   arid  at.ked 
him  it  he  knew  v/hat  ho,d  iiappened  and  that   the   ajjp client 
replied   that  n<i  did  not   tive   a  uniii  v.'hut  happened.      It 
Iurther  appears    tiiat  one   oi    uhe   uonee   ol   the  ami  oi   apr,ellee 
■v»«e  broken  by    reason  of   this   jiccideiit  and   t'svct   c^he   incurred 
considerable   expense   in  endeavoriufc   to  'be  healed.   It  also 
appears  that    thex'e   vm^   a  bugijy   ut-hiiid  that   of   the   one   in 
vvhich  appellee  wee    ridiiig   that  ■was    being   driven   by  Larshal 
Judd,    ?;.nd  ne    says   that   aa   appellant  pa.:i3ed  hi;n  driving   the 
C'-r   that   appellant    said,    "1   vjiil    ehov.'  you",      -.c-   alco    iiayv 
that   the   driver   ol    the    oUi:,e>y   ii:i  "uhicih  appellee  v;a£'   riding 
attempted   to  pull   out   "out   the  n.achii.vC  hit   the   bu££y  and   turnacl 
it   over,    and   otiier  -.vitneif&eB   ol   apptllee   tended   to   j?uctain 
this    t^Lcory   oi    the   ■oestimoiiy,      '..he   ajjpelj.&nt   and   tixiye 
ridint;  v.ith  hixn.  in  liis  car,   beint^   throe   or   iour  in  nuiubcr, 
all    teu'tiiied   that   the   cir  did   ni.t  uit   the   '■)\iv,i:,y  hut   thnt 
tney  passed    oy,    and    itiile   they   arc   not   -..jIc    to    eay  -lov/   tJiC 
bu^-gy  was    turned   over,    as    tiiey   olaim    Lhcy  did  not    see   t'at, 
yet   tjiey   .rill     to   my   tJiat   the   cr   never   t-truc;;;   the  "oa^^y,    and 
u.iP.t    they  were   not  ne;  r  enough    to    ttriice    it.       jo^i.e    of   the 
'.vitnesoes   te^.tiiied    that   the  ui?c}dne  vaE^   forty   iist   av/ay 
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fro!T,  tht?  tULty  "tefoi'c   it   turned  over  •-■nu   thct   tb-e  uticl.ine  did 
not  catifc   the    L^Uf^L-y    to   tui'ti  over    i^ut   tViat  ti^e   horee   t.ot 
soared  und   turtied    tl.e  lu^^^y  over. 

It    ic   cont&nde.i  ty    cciuieel    icx  a^,  .ellant   tht.t    the 
■vevi..ict   aj:d  Judi^ent   in  tLic   caev.   caniiot  lit    c^uct-iined   ue- 
CBuee   the   declartt tion  ie  "baoed  upuii   Uie   theory  oi    n   treepase, 
firid   the   inrtructiorve  v;ocn   the   theoiy   ol'  net^ligence.      it 
Bccv.e  to  \:e   tho.t  the  tipj. ellant   ie    cuf/tair.ed   in  hir   conten- 
tion,   Ly    tlj.r   record,    cirA  th;;.t    t';.t;   jud£,;i.er.t   oi    the   lo'.ver 
court  vill  hfvc    to   he    reversed  "because,    Tirst.-    I'i.at   the 
ap]  ellce  "by  her  testimony  clai.i,':,    :.uid  iitr   tecthnony    i-enuc    to 
phov. ,    th;;.t   as   a^  -cl^.rrit  pr..j?ccd   by   the  tUt.L^'    that    the   car 
str.xh   the   v  heel   of    the    bui£,y   und    ,:.uriied   it   cvei,    end   t/.eie 
art    Z'On.e   ex^^rtpe-ions   vvj-ach   tead   to   show  indiiierence  upon 
the  _..art   ol    ao;.ell{?uat   r.c    to   the   rtc-ulte. 

Ihe   ej:.yellee   obtained   iroi.'    ta...e   court   the   iollov/ing 
instruction,    "The  court   inolructe   the  jury    Lhat   if   irom  all 
the   evidence   in   this  case   they  htlievt   thc-t    the   defendant  f^t 
the    tiiue   and  pl^ce    of    the    alleejed   aoci^ts.it   did  not   ir;.anate 
hie   :..utcno"'-ile   v.ith   the   c   re   and   oauti'^n   th- t   a-  reF.s'jnaoly 
c -ref -il  ..  lan  -vould  h>.ve  viana^ed   it,    uwd  if   they   ivii'ther  he- 
lit  vc    that   the   accident   v;ouid  not  hnve    occurred  hr.d   the   de- 
fenda^Lit   lu-ed   reaconabie   c   le    in  laroiv  ^^  ing  his  ,:.achinii   e.t    the 
tiiie   of   the   rllet.od    accident   then   t^^xir    -.erdict    :houid    i^e 
for  the  plaintiff",      '-'lie   instruction  ip  cler.rly  croneoue. 
The  declcrr.tion  chr-ri:et   m  cjfect   thrt   the   i..ir,.cllcxit   inten- 
tionally-  r^trl..ck  the  vliccl  ci   the  hu^f  y  hut   UAe   instruction 
providef.   thrt   althout,h  he  r:.itht  not  hr.ve    uccn  t_,uilty   oi   ae- 
saultinf.   fhr.  nlninti'ff   In    ■t'hn  '-^fn'cr  ch-r^red    in    rne   '-'eel«>i'«'.- 
tion,    yet    if  he   'vas  c^uilty    of   neglic;.e.'icc    thr-t    tiic   appellee 
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TTKP    etill   entitled    to   recover.      The    i^pue    in   tMfi   nipA   v/.'ip   aa 
to   Tihether   or  not    the   apMCllant  wp?   rT-ii'-ity   of   an   p.snAUlt   "/ath 
force   of   arms  fie    r>lle/;ed    in   the   (\ecl?ir"t  io-^,    but  the    in'-tru.c- 
tion   if  not   •- rcdic'- ted  u/Ton   thin   icfjiie  but   urjon   theipnuo   of 
neglit  ence ,    v5iich   it   erroneousi.      j^orney  vp.    A'in;-£:e   of 
]■.  elvin,    15C   Aj>p.,203,    and  crises'   tjiere    cited.      It    is    c'sid  "oy 
counf?c-l    for  ayr^'ellee    tliat   the   cnre  v^pe-    tried    by    both  p'X- 
tieF   upon  the  theory  of  net.ligence.      \e   dn  r'^t  po   re?"5   the 
record.      The   instruction  directe   -^    verdict  rnd  even  if  t.,iven 
upon   thiE    theory   it  v.ould  r.ct   oe   correct   'j.s   it    mits   the 
ele'^ent    of   due   c  -re  upon   the  part   of   tiie  ol-intiff .      If 
the   appellee   v/.-g    oeelcint   to   recover   pir.mly   nr   the   )iecli..,ence 
of   appellant   then   it   v, ould  l/t;    the   duty  of   ap-^c-Ilee   to    tjhow 
ehe   wap   at    the    time   in   t'he   exercise    of   Ave   c-^.re    for  her   cvm 
gafety,    and    this?   clcnent    slhould   h-i.vp  "been   inclrr-.ed   in   the 
instruction.      There  v;ap   fromfc  evidence   in  the   record  tending 
to    t'Lov/  tlin.t   the   appellant  hb  he   caire  ne-^r   the   '^■'Urcy   --ounded 
a  vrarninf,    to    t?'e   driver    of   appellee ';?  hui^try  hut   thnt   appellee 
pnd    tl^e  driver  jpid  -lo   a'tention   ti'ie-'^ftto   Bjid  '-i.'^de  no    effort 
to   ri:et   out   of   the   road,    eo   that  ve    think   it    ic    iT.portant, 
even  if    tried  upon   the   theory   of   neclifence,    ti  rt    the    o/i  op- 
tion of  due   c-\re   of   the  plaintiff   rliould  als-o  hr  ve  been 
submitted   to   the   jury;    hut   the   chnr{.ve   in   t)  e   dec3  ^r-^  tior)   c'id 
not  v,'arrp,nt    a   verdict    for  rr-ere  ncf licence. 

It    is    er.id  hy   counsel    for  appellee   th??t    this  w?,e 
simply  a  variance,    if  anything,,    and  phould  >L>ve  "been  t?.hen 
adv<inta.ge   of   on  the   trial,    ?ind   truit    the   appellant  procured 
an   instrviction  sdvi»-ing   the   Jury   th-it  nl-^ir^ivf  cp.nnot   re- 
cover  in   fi  if?  case   if   the    ou^gy  in  vhich  -nl-^jntiif  rr.s?   ri^'- 
infc   'A'fj?   pccic'ently   struck  "i^y  deienrinnt ' ;?   nut'itnoljil  e  -"-hiTe 
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f;.t-.''+   nf    3tf.rr.si;.i:   «>ifT      .'!C»vo5i9':c  e*   bslJtxJi'Jt©   IXi*?!   saw 
■•<-ieT  nr.   :;:.?  V/' '-f-"''    '■"'^'■'f  tifeliaorr^s  <»itj    It  on  to  TsdJaitw  od- 

.  ~;i    'iX   -j't      .?■)'?■ '■to   O'i'^i'i.t   aa«3R0  baB    ,<?I02 ,  .qqA  O&i    ^nx/I?/-! 

.■>':?9T    OS    .+  '^''~i    o!>    S?-.V        ,  .^0)V<3,'ii.,j;:>a     io    \';'SG-&'!d'    Alt    rieqif    (5  0iJ 

■ .;      ,  iti  j-nJii'Ir   arfd^  'in    :i"*9tr,S3taJ    atiyW  d-tiro   siub  .to   ^aoffiiaXs 
■:■■"•:;•  -r-r  *■   \j.f.cr;'tl?!   ">"®Y:'  99a   «r.'^  Qsl/sortt^  ..  srf.? 

n.c  j)v;;'rfDf:j.    vi-i  ■    •-...'■'     .;!.-^-        ...,.,  ■'--'':'■  bim   ,  v.     ■ '  ■.: 

.t  ii'!- -•!):•  •^:-   fi't'r   jRi   ©or'f'bxys   a.-do  ■      '  .noxS'::;:f'3:ter<x 

':?   rir-::   y':KJ'^-     '■■  '    ^'  f^s><-.i":  ■  ■"      -'^  '-^    0^    ^fxr-.-/^..-   ;; 

;t.-- ;?;.•*•    ,i>r>!5f:>  ..■crj.i   foax'x.t   \l  a-ava 

■'•■•■1  -r-^  £«  ftLimilK^    •:  6ia.r  lo   air.o   auf;  lo   noii 

r)  &ii:r   rtt  ©^v^Mi'!)  a.{j    j-tfd"    .•Y'XiJt,  ox{{f   0.:;*'  Jbdd'.ijtaio'ija 

rr="3:''  •■»/'   l  ij ri/c..-.;'-;  .-.i:    .,90nBi:x<3v  «  ^Xrmxe 


he  \7rp   trylnc   to  pr-c"?   ouch  ^'U^j^y,    witliout  the  I'ault   ol   the 
defendrnt.      iVe   ^In   not    rc£:?:rd   t:.ir-    :ii-   a   vari.mce   l>ut   rat/icr  a» 
a   decln.rnti'^n  U"on   one   tixory  r.nd  an  atter.ipt    Lo  reco  vt-r   uy 

the   inptructior^e  upon  anither;    zyi(^.   the   inotructicn   I'iveu   by 
the   coijrt   nt  tl;e  rcqivept   of   t'le   .v-;c5llant  caunot  be   rtfearaed 
a?   '=n  uffort   to   try  t3.e   c-'n'e  upon  tlie    tliC'Ory  ci   netli^ence 
beor'U'^r   it    If?   n   ccnplctc   nncvrer   to   the   ch  r^c   oi   assault   vith 
force   ar>d   nrrif   if   the   nrr;.ellr'nt    rjccidently    t.  ti'uck  apvtHee '  e 

jt,    ip   pJr'o   ci-.itied  ty  {•.■ppfellant   th.'.t   fue   ccurt   in 
the  firpt  r.nd   feconcl   inrtr\iction=  ^ivcn   nt    the   request   ui" 
aTjrellee   rtppfmc-d  thft   tht  re  v,-r>f.    r    collicion  be  Lreen  the 
F./^chirtf    ?nd    the  'bvirry,    and  ve   thijik   th<v,t    thcve   tv.o   inetruc- 
tione   rve    eubjcct   to  the   critic iem  rnd   ars  erroneous  in   that 
re'-'iect.      The   evidence   and  theory   ?f  the  appfclieuat  upon   the 
trlr".!  v<<^   that   the  machine  n.;ver    .vtr-oh  the  l-Utet.vy   iut    the 
horee  hecTae   scared   and    turned   the   '!^u;,,iiy  over,    alter   the 
machine  l'.r<i  -n^.^eed  thein  b   distance   of  fo.cty  ieet   or  more. 
The   evidence  ?/p9   qi.iita   cc:- f  liotinc   uv-cii   th-it    '4ue..-tion  and 
the    instruction   should  have   heen    ".ccurate   and   chould   not 
have   neyiined  that   n  colli  pi  on   v  id   occur. 

There   ^re   other  ohjcctionf  n-^ie   and  ur^ed   oy  a  .oel- 
lant  hut   we  do  nnt   ref-rd   it   as  neco":^ary  to  coiriraent   upon 
them  np   there  rrilT  hove   to  he   nnothcr   trial   in    t/iis  case. 

e   are   ol    the   o:')inion   thnt    the   coi'.rt    >,rred   in  the 
giving   of  the   inrtT"T,eti'infT   ?is   .•^hovo    ptated   'ind   for   that 
re.- -on   the    iudrnent   of   the   Dover   on.'.rt    is   rcvcirred   and   the 
cau  ""e    reiiiondcd . 

y  '\  ■^■■X)lL  ■:"-  :.;::/.r:-:,:;^ 
iiot   to  he   reported  .^ny  PtA^CK^ ^ 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  ,<;aid  Court 


C^" 


at  Jstt.  Vernon,  this.-- .-^ — 

A.  D.  1917.  jy^         /  / 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  beyun  and  held  at  Ml.  Vernon,  Illinoi.s,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
beinfi  the  27th  dap  of  March,  in  (he  uear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PAULEY.  Sheriff 

ri£hteBnth  June  J 

And  afterwards,  to-wit:    On  the  -SfitfWmUl  dap  of  :i^Ml^A.  D.  1^7,  there  was  filed  in 

the  office   of  the  Clerk  of  said   Court,  at  Mt.    Vernon,  Illinois,  an  OPINION  in  ^he  words  and  figures 

following: 


Gus  P.. 

Jbumexlcli., - 

Jx...  Appellee 

1........ 

- L-^..- -...--...-.- 

No.      25 

Harch   Tern,    1917 


.Jfiliet...Oi.l_.Traclor  Cp_.j_       _\_ 
Appellant 


/ 


AlPEAL  FROM 


>   i C  Lr cui  t 


COURT 


St.   Clair 


COUNTY 


TRIAL  JUDGE 


HON. 


..L.Q.UI.S..BERiniEUTER 


Venn  Vio.    25.  In   the  Anpeliate  Court,  At,enda  l!o.l6 

inxirth  l^iiptrict. 
I.'. arch  ".'ern,    1917. 


^U0.  i.  ^ijiii.ej ich,  ; 

vp.  )    Appeal   from   ot .    Cjrir  County. 

) 

.T^liet   Gil    iractor  Co.,       ) 

Apptii-aut .       ) 


'-.cx-ride,    -. - .    J. 

IThfc   appellee   recovered    a  judt'cient    in    tixe   court 
bclov.'   for  .,',:865.CC   B.riC\    oopte    -:1    Pi  it,    to   levers-e   v.-hich   the 
appellant  rrorecutec    ti^is  jvppeal. 

It  appejivrs   irom  tie   record   i/i   this  cape   th?t   on 
oept ember  3,    li/l^.,    the  apptilee  placed  an  orrer  with  the 
ijunQlach  ...-.xhineit|,Coiir!oany   oi   j.ellevilio,    i-i  jinoi?,    s-p   agent 
of  oppellanx,    xcr   oiie   of  itt   trr.cton?  colled    '  /teel  liile". 
The  price    oi    tx^e  uncxiine   wae   to    ue   n'S6£i.'.C,    each  J. ',i.. 
Joiiet,    illiacis.    cue  liundred  fiity  dollars  v/as    ;aid  in 
cash   ana   ior    the   balance    the   ap;>ellce  ti-^ve   his   notep.      Tlie 
contrrct   ejitci'ed   into   bevv.'een  ap_i..ellant  and  appellee  with 
rei'eifcMce   to    tiie    t^ale    ol   tLi?  laachii.e,    arricn,^    other   thlnt  8 
provided,    that   the    -.jjofcliant   ai;,reed  thr.t  when  rroperly 
manat.td  ind  adju:.ted   the   tr-ctor  v, iJl   hrve    i?uliicient  pov;er 
to  develop  core   thn.n   thirteen  horse  pover  r.t   the-   drrvv'  "bir  and 
the    engine   v.il.i    develop    thirty  horse  pov^er   on   tlie  "belt. 
That   the  pcver  cevtloped  hy   this  uiochine   rt   the   drr^w  b«r   is 
cuiiicicnt   u.ntier  isvrrnijlt-    conditi-^nr-   to   clrr-fr  three  mold- 
hoard   :.lo-..fc'   over    si;;   incjicp   deep    in   stubble   plo'.-in£  rhere 
the    t^cund   ie   ot  avemt^e   tenacity'   c-;-.:prrec    to   ti^e   country  in 
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teiaeraj.;    also  Guaranteeing   that   the  I'lachine  un-'ter  i'avorpi>ie 
coiiditioiu^   oould   bo   con.ioct.ed  v/iti'i   nad  Viould    opei'  .te    rtandnrd 

-..L^jiec   01   i.loAfe,   Kiov.ciis,   ply.i\t':.  ^e,    dril3s   nnd   other  makee   ojf 
f .'ir;.iijit  ^"UCiiiiUry;    and   further  yrovined   thf.t   if   tue  machine 
v.'iien  properly  mojri'j^ed   3nd   -idjucted  csnnot   filfill   this 
iiUarantec   in   oriy  point  l.ercvin   ct-ited  that   sp^tOJn.nt  would 
either  .'3rrant;e   the  j-urcaaefcr' s  >.£'.chine   ??o   thr  t   it  can   fjl- 
lill    the   c^'-^'S'f'fi't'ee   or  aive    the  p ur ct '?•:?.••  er  r.  ru'ichine   v/hich 
doee,    or   tr^Jte  back   tlie   r.^aohinc    rold    '-ncl    retv;rn  -.urch.-^.per' 3 
iuone;y,   plufc  traneportt-tion  charges   irora  fhip' ing  ^^lOint.    It 
v.T-s  also  iurtiier  ^  rovided   in   ;;\-;.id  contract   thr.t   ii   the 
nrckine    c'id  u  .>t    rulfill    tbe  i.uarnntee   that    the    p^roellant  wae 
to   oe     lotified   in  >j'rxtiut_.   ■..ithin   thite   dr.-.ys   ■•fter   the  arriv- 
al at  destination,    and  th -.t    tiie  l.'jck  of   ouch  iiotiiic^tion 
ehtill  Ijo   coiistrued   tiiat   the  .1:1?. chine  fulfills   the  guarantee 
h€.rfcin   eta  ted. 

It   furtnex-  appears   Iroiu  the   evidence   ti  -^.t   the   order 
v;as    recoiled   ruid  ;'.ccoT>ted  'oy   i-ppeiL-xnt   on   ^leptcr.oer   7,].91&, 
and   the    arjohine   oid;;  .ed   but   did   r.'jt   arrive    r.t    itt;   destina- 
tion I'.,  til    tii.e    l'7th   of   Ueptei.itei,    ond  v/?.e   iiot   unloaded  until 
tlie   18th,    at  v.'hich   time   it  v-e-.?:'   taken   to   ti-e  foxT.:  ana   apr, ellee 
ploved    eoiiie  v.'ith  it   upon    th-rb   day   f^nd   n   little   r^ore   L^ter 
but   cl-'iraed   th-^t  the     ;:  cliine   ''-id  rot   v.ork  v.'elJ. ;    that  it 
f". ileci    to  develOT)    the  >.or?e-power   {/-.uaranteed   anu   that   the 
vjl-eel3  Y.'ould    irlip   Y.'i.,.en  \7orkini   and   the  npohine  '"'ould   turn 
o-ver,    nnd    on    "'.epteLihcr   2^;,    1915,    the   appellee   caused   the 
fclj  ov.'infc    lQli3Q,T?.ci   to  he    ;-^ent   to   rpnellant,    "Y^-ur   tr.'^ctor 
doc-r   not   I'ulfi.U    the   t,ur-.ri:.ntec,    m   thif,    it   docs  not   develop 
tufj'icieni  liOree-po-.ver  at   drav.'  hr^r   to  crose   dead   djxrrov  or 
uneven   ^.r '^'i-'^-'i   ^''^^'-  pull  plov.p   attached.      It   ti?lkr   and   digs 
in  and   vvi:en  rvu'.ninf  olont  r.  furror  or  in  turninf,;.,    if   one 
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fr'^nt  vhee2    Tnd  crawier  retp   in   furrnw  rr-^cViinc  tiltf   over 
on    side.      ^ne  purchibt-r    rtiuFed   to   ketp    it   snd  you  sre    re- 
quested   to   :..aa.:e   it    ».ork   or    take   br.ck    iat  t.  chine".      Im- 
sicdin teiy   upon  rc-'ceivt   ol    thit'    telegram  the   trppeilprt   «?ent 
it?   ..£:;tiit,    ^eoioe   irv/i;.,    to   fp-icllee' t    ica-di   to   cxniaine   the 
maciiine   iaid   iix  it   eo    tiif.i   it  v. oulu   v/ork.      '..ho    tCFtimony 
ol  appfcliet'c  ;.itnecseG   tenar;   to   e^ncv.'   ti-Ht   tlafc-   c^ent   could 
not   ojje  r;  te   the  uijCiiine;    that    the   ^a-ttle  y;oiu.d    rliti   and   that 
it   Iriltd  to  develop    t/xe  prefer  po\.'tr   \.o  drnt    tliree   four- 
cten   incii  fiioulu-uonrd  plov--?    :;,rid    ti-,  t    it  V/oujd    turn  over   r-nd 
that  it   aid   eo   \ath   the    r-gent   rmd   the   agent    rx-  ttd   to   ap- 
pellee  tii;:"c    tiicre   woi-ld  have;    to  he   an   extro   -..heel   and   an 
extrD    or  dii'iereat   ^Ue..  Iroic  th.it   ir»  vi:e  pi;  ced  upon  the 
;af chine    to  !ii.;Jce   it   vioi'k   .md  rtroui^ed    lo   ioi'word    the  weces- 
Dary  rtprire   to  ^ake   the  au^ chine  do  tood  v>'ork  hut  the   repairs 
were  not   furiiiehed.      The  appellee  v.'aited  iintjl  (ctober  4, 
Isiio,    ior  appellant   to    furnish   the  needed  rc-;;,:f:i..  i?   and  then 
inctituteu   t].;is   suit    'co    recover   ti^e      oncy   th.^t  .^e  h'ld  paid 
,?nd   the   value    cf    the  notes    tlipt  lie   h-d  ^  iven   to   apnellant. 
*hu   appexitvnt'e   testii.ony   tends    to    !?hov/   tiiot   if   the   KPchine 
war  properly  iuiai;-*ted   th:  t   it   i«.ould  do   the  v.ork  (.;uar3nteed; 
ajid   iurther   tciidc   to    shov/   thct   vriieii    t]ie   n^erit   lrv.'in   Twas  at 
appfcljet't!  pl^^ce   tnn   tne  ,..£  chine  did  ^ood  v.ork  and   that   it 
needed   i:.o   repairs. 

The   ap  )eilant  h-- v  n?t-it,ned    eeverol    cr.cr?  tut  we 
v/ill    on..y  notice    suCij.  of    ther;.i  as  h  ■  \e   heen   arcued    ty  counsel 
and  vdll   diepo^e    .rf   the'',   in   the  tnenaer  pre  Evented   by   Prjpellant 
in  his  crguiaent . 

7t    ip    j^rfv'p"^    ^T^-Jt    •'''^  xt/itp'^^^    ■( .- !=t  if  iec?    th.nit   T^lien 
the    tractor  v;a?    .jroaerly   "juju^ted   nriA  me.n  i^e'i.   it  did   not  have 
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the  pov/er  to  do    the  r/ork   epecified   in   the   cnntrnct.      The 
tcetiiTiOny    of  apoeilee   and  hie  v'itne?per    is   thf>t   it    f.?i]ed 
s      to  work,    Ui-it   it    i.joked   tJie  rjov.tr   t^   dr.-rw   the  plowc,    tbet 
the  v.iieele   siip^'Cd  ajid   th;- o   tixe  iA,ociiine   unaer   re-'.eonpble 
conditions    tai'utd   over.      ^-Ipo    txia^  waen   a_ppell?.nt    eent    the 
nan  lrv;iji    thfcr>3    to   "Ltet    the  .luachine   and    rut    it    in  --yTorter 
condition   lox  vork    th^t   it   i  ailed    to   work   i  or   Ida  ?.nd   failed 
in  ills  iiande   to  develop   the  proper  rov/er   rnd    tae   v/heele 
eli-oped   and   the   Machine    turned   ovtr,    even   under  iiig  'i^n^ge- 
nent.      It    is    true   th.- 1  r.e    in   ;  i?  c  xiiaivit    etatee   th^t    it 
uorked  properly   oi.d   iulli.ilcd    the   e:uarfuitee   Irt   the   evidence 
cl    eever>--.l   v/itneeses  vho   were   preeent   contrr.dicts   his    et.^.te- 
ment   an^    ita    this  wae  a    quection   oi    ir:ci  re    jtfl    that    the 
iindint    oi    the   Jury    is   conducive. 

it   ic   iiext   argued    tiii-.t    the   con  ir-  ut    lequirird   thn.t 
if    ■ci^fc  jr^ach.ine   i^-iled   to  vicrh,    notice    should    oe   £xven  v/ithin 
three  uayb  ai»u   that   tne  notice  wac-  not  i^i\en  until  after  the 
eoiiiii  r.tioii   oi    rive    aays   lro:a   T:he   arriv^^l    ci    fAn  ■'••.' chine,    in 
\/        otiier  \vcid6,     Oaiat    ti^fc   ijotice  vac  not   t-i'vc"   iif»    •'^^e   time    re- 
quired   uy    tne   contract.      .-e   do  net    re{;:.rrd   thie  point  cs   v/ell 
taken   ior   tiie   reason   th-it  -when   the   .-.loxice;   v/ne   j.^iven   the 
e.    ellant    tent   itf?    -gent    to   apriej.lec's  3i03!ie   to   adjust   the 
uiachiiie   and   try    to  i.ir->ke   it  do  good   work  and   this  vw.s   a   vfxveT 
of    the    tiute   of   notice    r^r'oui  ved  hy   the   con'cr.-ct. 

It   is   ne::t   su^igested   thc-.t,  irv.-ir.  vipon  }'-is  r'^turn 
from  ^eiitiville   reported   th-^t    the  in  cliine  h-J    ooen  rigiited 
and    that   i^   olov/ed   all   ricUit.      ^'-ny  re   ort  r.u'.cle   by  Irrin   to 
the   appellant  would,    in   our   judtpuer.t,    oe    in   trie  nn.ture   of 
hearsay    u^sti^iiony   and   inc  iiip stent,    uut   «ven   if    ?ucli  '"ere 
coinpeoe;it    thtve    in    :jUiXicient    teL=ti.M;i.'iy    to  hive   v/arranted 
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ti.e  Jury   in   lindint    tli-.t  the   tractor  did  not  vork  r.l\  ri^iht 
even   in    t}ie  haaiac    of    V.lie    c-r.pert  avrnt. 

^.  t   10  ftibo    cli^iuicu   ■c)u;t    Liie    toi^tii.v'in'j   pf  It  terpen 
v/iio  i'lfta  opv-i-M-ecl.   a   siuiii;  r  iaacjiine   ior   ye-verai  yerro,    f^nd 
tlic   i.-ct   01    ti.e  *.iiiCJiine  iiavirit,   occu    uetLt'd   iji   t:te   factory 
v/fcio    c.uiiicionc,   to    one;   that   ti'iif?  in-'C'Jiirie   v/c>ulc'   do   the 
work  and   that   it    did   in   lact    v  ork   if   -iroxicxiy  ii-.ndlcd.    It 
is    Lrue   t^if.t    il    t^.e  jury  iiad   oelicved   t?ae   tc's?ti;;.ony  of 
i  eter.-oi'i,    and    aliida'vit   oi   Inviu,    t/vyn   their    \cxdict  r.OcJld 
projpa'oly  iiavc  ljt.cn  otiiervice   but    tuey   neemed   to  hrve  t?Jcen 
■whe    testiii:ijny    oi    tiie   v/itnespes   oi    ;ippcllce,    v;I'iich   phov.'Cd   th'it 
it   did   .lot   vjorl;. 

.i4,ain,    appellant  coAende   that  apT.ellf.e   should  h«*ve 
tried   the   tr  ct.vx"   out   s/.ain  oitvr  Irivin   Ifit   md  ngair    re- 
ported  to   apptsll-aiit    ii'   the    .-.chine   c  id   not   -..•orlc.      V.e   c?n 
eee  no   reaton  v/ijy  appellee    v.liould    li- ve   cone   t.rxie,    if  lis 
tectiii.ouy   ie    "-rue   thst   the  machine  did  not  mciTi^  for  the   =i.f;eRt, 
irv.iu,    CvB    whc   ai^pcliant '  e   a^ent   then  kiiev  th't   the    r- chine 
'..ouid  not   '..oric  and  iaiuv?  th:^t    it  needed   certr.in   repairs 
••.j-icii  lie    jroniscd,    ;.  ccorcini,   to   n.p3..el  lee' s    tcr:tinony,    to 
lorwuxd   ana  did    lot   do   it. 

It    is   ne;-.t   c.:>iitended    that    there  ?.'?:.'   j.o    ol'fer   to 
return   tixe    trnctor   and   ior   thnt   rer.son   there,    could   he  no 
recovery,      it    is?   true   that   t;..ere    is   no   oiler    rliovm   hy   the 
testiiiioi.y,    e>..ce;:.t   thj-.t  cont.gined    in    the   ttlCc',r:ux.,    v/hich 
told    t.ue   f<ppe."il£uit   to   eitlior   c  carx'   -md    fix  vhe   >.. -chine   or 
oake   it  h.icl:..      if   the  spchine   f --^  iied   to  vork  v;e   rio   not  he- 
lie\e   tJiat  ap^ellt'e   v.'onld     'C   re:]iired    to   rrtuni    it   to   vToliet, 
no   p-r.T.c;]  "1  e?vit  Vi.'.ri   1  ly   i t  o   (»nntr«(jt   f..f,.reed    to   t^lio    the  r.irchine 
hack  if   it  did   ;iC-:  v/ork;    f>ii>'.  in   thie    saiue   connection  counsel 


•K  hi  J   'i'-i  n^tt    "nU   i\ 


(■;■       ..,  ;■  n,  -. 


'iC    Y, 


'*ii^   io 


a.ke  the   questioii,    "In  v.horM   is  the  title  to  tlxe  r-^ chine", 
pjid    oi'ijueB   thrt    il    thxe   JudigT.er;t    ie   ».lio'-.ed    to    rt-ind   tliat 
the  op]-if.ll^;e  Villi  hpve    v.oth   tlif    i-  chine  pjid   the  ^Aoney.   '.'g 
do   not    50   underptnnd    tlie   Itvn.      If   ci'-.-eiJ.oe    ir    perrjiitted    to 
retain   }.i5   junf,meiit    then  he   certainly  could  not  imc'er  any 
circiAwtinces   cln.im   title    to   the  nvoporty,    lepi'lpr,     the 
+  rnctor  y^r.p    •  ot    ipid    for   in   cprrh    ^nd    the    Treer.ent    entcrGd 
into  noviced   thft   iinlcf.';;   it  i'^r^  -^aid   for   in  cn.nh  t  rt   the 
title    r  en.  .lined    in   tj.e   ;■'.-:■',  ell '-nt   until    the    caph  ^t  o    -?-id.    V.'e 
think    the   only     uestion  .'^oout  v/hicL    tl'f.  re   ie   nny  cifiicu.lty 
ic,    did   tiie   apjellee  under   •"11    tl:.e   circvjusftpncef^-  vrr  it   a 
rcR?jnaule   length   '"'f   tiu^e  for  appellant   to  calte   the    trsctor 
v.orl:;    but   this  v.-a?   a   ..ivieetion   of    f.  ct    for   tJ.e    jtry   tc   c!e- 
teriiiine  under  proper   instructiDnp .     ^'.'e   fine?   th^t   pppellTt's 
fir^t  t.iven   instruction  r.dvi^ed   the  jury  th-^t    it   Y/r>t   thr   duty 
of   tlie  -plftirtiif  under    the    contr^-ct    i?ued  unor    to   {\i\c   the 
defendant  a  rcpi?onru3e   onrortunity   to   render   rny  nijcee^ary 
e^gu    tmcnt   or   repcir?   to    the    tr  ctor   to  T.p.y.e.   it   co^iroly  ^' i  th 
the:   (-U'lrantee   as   to   the  ^^erf crr.io.nce   of   tlie   tr   ctor,    -nd  un- 
lepf?    they  "oelieve   frirn  tfie   evidexiCe    thvt    the   ^Inintiff  had 
riven   pvcli  opijortunity   then   they   should   find  for  the  defen- 
dant.     If   the  jury   oheyed    this   inrtruotion    f-.-^n  it  necessar- 
ily  found   th^t   apvel'^ee  hf  d   ^.iven   n.ppellr'nt   a    reaeon.?'ble 
ti  e  within  vjhich    to   rep.vir   the   tr  ctor. 

It    13   ne:-t    i'^sirted    t.]:..nt   the    crvurt   erred   in  t:.ving 
of   appellee's   in?truction  'o.    1,     •'hiclT    is   ir    follovp:    "Tlic 
court   instructs   the   Jury  y.f?  a  matter   ."^f  lav/  th^t   rlefcndrvnt 
has   filed   h  notion   io.v  c  ontinurnce   l)ased  u-on    the    rVpencc    of 
one  Irwin,    ;?   v.'itne!?e;    thot  plaintiff   to   -^void  c ->■-"!•  r'.uunnoe 
?>.daiit<?    th^t    this  witneer-   v;ould   ta.tiiEy   as    r-t.-ted   in   said 
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of  fid,-)  wit    but    that    r^.id   afxidrivit    it?   jjot   ;'..i.U.ii  :.tt'cl   i<v    true 
by  ■nl.'iin-oilf   but  nay    ce   contracUc  Led   by  Tlr.intifl,    and 
plrintilf   is?   entitled   *:o    Jntrod:jre   evidence    ti  contrndict 
cuch    rtr'tencntr    if  "le  I'^p    ?ucVi   t/->?'tiTion,^y".      The    critic iem 
m-?.  le  xv'.on    t}ii  s  inrrtructicn    i"   th-t    it    Intirr-^tGd    to   the 
Jury  whrt  \veip.ht   should   'oe  ,i;ivcn   to   the   ^'fiid  vit   ol  Irwin 
rnc!    in    pu-^i'^OT't   of   tV.ip   critif^lrrn  ref'^rp   to    t)- ^   c  pe   of 
Utley  vp.   j'urne,    7"  111.  ,16"?.      '.i'he    instructicn   in   the  case 
nov,'  unOer   c -^nci :  eration   omit'^   the  p^rt   that   vr  r?    cr.mdevaned 
hy   the   court    in   the   cn'o   of   T'tloy  v^.   hiirn?,    .-upra,    and 
does   not  make   any    inti'.;iation   ns   to   t>.ie  veicht    to  he   t.i\en   to 
the   testimony  of  Irv/in. 

It   io  further  ur^ed  thr\t  the   court    <.-r-cd   in  reiue- 
inc   ar,p('l'J  fint' s  third   end  fourth   instruct  J  itf  ,    v-Lich  edvieed 
tlie  jury  that   if  the   nDr-ellee   fnilcd   to  ;7ive   the  i.otice  v.ith- 
in    '.he   thrv'e   dj'.yo  ■'provided   in   the   C'>ntr"ct   th-t  '^'e   couia 
not    recover.      '.'^ece    inrtrrctiouj?    if^ored    the    ri^c  .-tion   of 
raivcTof   tisic   nrnd   the   court  did    r^^.t   err   in   refusing    theia. 

Co'TiTilsiint   ip   r.lro  rr/ -"ie   jn   epiTellont '  f   ro^-jly    crief, 
hut  not    in   the    ori:  f.inl  hricf,    t>irt   the   court   erred   in  per- 
nittinp   the   copy   of   t}io   C'^utrrxt   thp  t  did  not   hpve   tiie    saae 
eicnrvtures   the    e?"ie   rt?    in   the    ori-  ir.r.l    contrct,    especially 
that    of    the   r.t,cnt,    to   De   taken  by    the  jury   inrtead  of   the 
oriLinal,    hut   there  vokf   no   objection  iv.i'le    so    ifir  a,e   uisclos'ed 
by   tilis    record,    and  no    ret-scn   ry^o-'ny  v^hy   on   objection  w-ie   not 
made    to    the   trJ-in:.:   of   this  paper  hy   the  jury,    hef?ides,    the 
contrpcts?    -.re    identic.!   ercept  pp    to   the   arr?n£eir.ent   of   tiie 
si£';nrturc:p.       .e   do   not    oelieve    tixft   this    it;   a  ir.eritoriouB 
criticif«n    ir   that   ^t)^o1?  ant  vfap  rrojudice'i    in   ?ny  laanner  by 
tlic    tfikinf,   cf    this  cor:y    instead   of   t}.e   ori^inrl   into   the 
jury  room. 
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Some   otliei   ..iattere  have   been  su^^Leotea   uut  not 

art.ued   out  by  oounpel    and    [or    tii-^t   re.'' .-on   -rre   waived. 

Ve   r- £0.   of    the   opinion  th"t    it  wps  a  ousstion  of 
i'rct   i-^r   t^.e   Jury  t'^  (?<?t?rmine   '-hether  or  r.>ot   tl.ie  aifichine 
fulfilled   the   gup.r^^ntee   .^nd  v/hethcr   or  not   r-.  r^poonnble   tine 
v/rp   ('iven   n-nrel]  rmt   to  ii-^l-ce   it   frlfilJ    the   <.u^rrntee,    rnd   if 
the  rr.scaiine   did   '^ot    vrr}:  ^roper'tj'   ?nc.  v;re   net  nade    eo   to  do 
^•■ithin   a    rerron^Vle   tiv  c  by   pppcllnnt  vie   can    eep   no    reaeon 
vhy   the   verc'iot    of    t'e   jury   in    fo   finding   shovld  be   cUp- 
turbcd.      '."'he  jud{rnent   cf  t't^e   lorer  court   is  of  limed. 

Jl:^Xi!...j  ^    /lllPIiJ. 

■  ot   to  be   re-norted   in   lul]  . 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
faid  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF.  I  haue  set  mg  hand  and  affixed  the  seal  of  said  Chart 

^  fy^ davor)^-^ 


at  _Mt.  Vernon,  this 

A.  D.  1917. 


r.Y.^^£4^..j 

^Clerkofthe/Appeiiate  Court. 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  .seventeen,  the  same 
being  the  k7th  dav  of  March,  in  the  uear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrg  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 

And  afterivards,  to-wit:    On  the   Tfhetmmt.zda!;  of 
the  office   of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois, 
following: 


Lla£t:ie 

Barnes 

Admrx.  , 

Appellee 

t _ 

\ 

N«....4P... \ 

L'arch  Term,    1911\ 


fOMAS  E.  PASLEY,  Sheriff. 

Mpnt  A.  D.  1917.  there  was  filed  in 
OPINION  in  the  words  and  figures 
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EflRORTO 
APPEAL  FROM 


...1 1.1. in  p.  Is  _Pu  el .C..pmp..a.Qy , 

Appellant 


Circuit 


COURT 


..R^jTdolph ^Q^j^^Y 


TRIAL  JUDGE 


HON. 


J.    F.    GILLHAH 


l\ec.   lio.    40.  In   the   Apnellr.te  Court  ;^;erida  26, 

of   I3Un:iP,lourtJ'   :ii!- trict . 
I'arcii  Terra,    A.    i:.    1917. 


Llac^ie  3nxne^-,    Ac'iar'x.    oi"  ) 

'xhoaP' s  Lame s ,    dec  '  d . ,  ) 

Appellee,  } 

) 

vp.  )    Apotal  Iron  tLe  Circuit  Court 

Illinois?  -uel  Conpany,  }  of  Kpiidcl  h  County. 

Appellant.  ) 


LcBride,  P.  J. 

The  appellee  recovered  n  .iudf.ment  !?(;;<'»inr>t  appellant 
for  ."150'^. or  on  account  of  ?.n  injury  receivrd  l:-y  her  Ijufj^brind 
in  ac-eliant'r  nine,    sMd   de-ith  resultine:   theref ron. 

it  appear p   fron  the   record  in  the  c^'se   that   on 
Octoher   T'",    191c,    the   deceased   -horaas  B^^.Txief?  v?np   eni:;aHed  at 
vjorlc  in  rooia  numoer  2;''>  off   the  8th  \levt   entry  of  def end'i.nt '  s 
ininc,    and   that   there   v/as   a  danger oue  ploco    in   the   roof   of   the 
rooxii;    that   ;i  piece    of   slate    or   bastard   r~ck  v/^o   ioope,    and 
thj'.t  appellaiit  failed   to   examine   the   room  and  I'lark  the   -snne 
as   dangerous   vTien   it    should  have   done    bo;    rmd    tliat   appellajit 
permitted   tne  decear«ed   to   enter   this   room   for  vorlc  '.vithcut   in 
any  manner  udvioint;  hici  of   V.ie  dangerous   cor.dition   of   the   room 
The   deceased,    vAiile    "t  vmrl:   in  this  ruoir.,    under   the   direc- 
tions  of   appellant,   vr.s   injured  hy  a  fall   oi    cl'-te   or  roci: 
from   the   roof   of   the  roou,    vhich  wac   rot  :..arked   r.<c,   oanccrcus. 
The  piece    of  rrch  or    elate   thf^t   fell  upon   the   c-.ece'iecd  vrnz- 
p-hniH    •"  vy   R.  -^crt   rr,(?.  "    drche"   thic!c  in  -?^cer.      '"^c*   ""'i- 
dence    tends   to   ghor;   that  viien   the   clod   fell  ur^on  hiia   thrt   it 
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broke  i\i-3  left  let  Just  "below  tlie   t'ii£,h;    Lis   e-^r  \v?.o 
torxi;    tLe   side   of  his  In-ce    oriiiced;    and  l:if?  cLeet  n.ore   or  lees 
"bruieed;    nnd ,    I'voiu  wli  t   oojie   of   the  vltnefscp   say,   he  v/as 
■brv'.ieed  all   over;    th ■  t   in  irorii  b   to   7  dr-ys  ht   c  jntr-^cted 
pncuiiionir,    inC   rccovtrcd   i"r  m  thnt   in   Cuovit   14   days,    and 
fftcr   the  fc.''^ir-;.tion   ol   tiu-ee  tionthi'  the    .?_t;iin  Lr.^  were   taken 
off  *  ip   limo   and   let  him  uij,    r-nd   thereni'ter   ty    the   aid    of 
other  perc?or3p  le   could  vjallc  .\  fev/  ctepc;    tix"t   liefore  V.e 
died  he   could  tcice  p,  ch».ir  and  wall:  a   little   '^.ith  it;   he 
nc\cu"  t;  ot    -ro  he   could  ur?e  hiB  lirib;    the  he-irt  \j>-.e  affected 
by  the  pneiunonio.  and  the  deoeaecd  vjup.   in  a  very  low  state 
of   vitality  fror.'   tlie   tiyc-   of  -.i::-   injury  until  his  death; 
that  x.e  v.'-i;?  ..ot  v.ule   to    -it  up  or  ;  .ove   il/Ov^t  v/ithout  help; 
and   tl.:?t  '■■e-  died    c-i..dderJ-y  -nd  •..hile    fitting  on   Ihe   edge   of 
hip   cct,      A  fev.  dr?,ys    'efore   .  ie  de?,th  the   doctor  excnined 
him  and   took  an  X-ray   of  iiir<   li;ab,    szid  iiie  -vhyr^icial  condi- 
tion  at   th't   tiiaO   \ii\^j-  beiov;   .  ar.      ^he  phi'sici.-ui    etatos  tliat 
he  did  r.ot  zt   that   tine   e::affiirie  his  heart  but    :i:.ys  that 
\,';.i].e  he  \:r;r'  v;^.itint;  v.^^on  him  his?  hei.rt,    Irct.  'i'..^e  pneumonia, 
vrnss  bad,    ajiad   th.  t   tl"e  nncuv.-.onia  '■■r.c-    ccut'td    either  by   e:cpo8Ure 
in  v-ar-hinc  hira  i^ftcr   the   injury,    cr  the  iiaji/.ry.      It   further 
appears  that  prior   to  his   injury  "e  v^t.c  c.  Etov-t,    able-bodied 
man,    rnd   capffcle   of  doinc  I'uch  •.'ork. 

The  i)ei;..;iic'^i^ce    of  appellant    it   not   dei :ied,    but   it 
is    ?ou£-ht  to   reverse   t/is   ca -e    lor  t\/o   rearer?;    liret,    thrt 
t}ie   appellant  v;ae   not   li^lOe   because    it   v.-ac,    ac   ie  provided 
by    Dtatuto,    operating  unt-^er  the   Coa'-ens- tion     ct;    and   cccond, 
thr.t   tiae  dctth  of   dece-^ijed  ■'■\s  not  caur:ed  by  the   injury   re- 
ceived  irora  the   fallint;:   reck. 

I'he   firrt   objection  ureec',    th-.t   the   appellant  was 
oper^tin^  undtr  the  Co-.;;y  ens't  ion  Act,    ip  not  v,-eil  taken.      It 
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appear?   from  the   tvidence   t'fw^t  ^^rlor  to   t>ie    tone   of   tlic 
injury,    '\nd   '^n   the   first  day   of  July,    191?,    the  8   pellant 
filed   vitli   tiie  Industrial      oa   d   of   tiie   Bt'^'te    of   lllinoie, 
n  notice  \.y  \.hich   the   n-r  ffl!i  ."nt    elected   not   to   ncceipt   the 
T)rovi?lonp   of   the  Corap  en  motion  Act   of   this    ■  tpte,    ?.nd  a 
oerti;?ied    cony  oi    ruch  notice  wr.p  rroduced  U'-^on   the    trial. 
r   It   is   infif'ted,    hovever,    by  coun?ol  for  -viv  ell  ant  t"':P.t  lae- 
cnuse   the   evidence   of  aporlDce   frjj  led   to    3  ot;   that  notice   ot 
such  election  v/rj?   rot    posted   in   the  mint,    or  notice   thereof 
C,ivfn   to    the  dece- .-ed,    th:t   tJie   ■•Ifiintiil  h^s    failed    to  make 
p.  cr.?e,    rrA  for   t:.'"t   rcf-'on    the   or '-e   fihould  h^ve  been   ta.>:en 
fron  the  cons-iccrrtion   01    the  jury.      'Ihie   question  hae  never, 
po  f^r  «!S  we  l-nor;,   heen  r.nf?2>ed  upon  bjr   the   Kuoreme  Court   of 
thi^-    ?tote,    out   it  haf   r,t   pevornl    tinm  "ooen    t'ecided  hy   thip 
cou^t.      In   the    core    of  }lu."-h<?f?   vs.    Corl   ^  otc.r^rny  197   Ao-^.fil? 
thif   rinertion  \ip.b  corefulJy  cr.n?idered   and   de^.ernined   against 
the    contintion   of   the   ?.r>iell?'nt,    and   in   tv.-o    i    ter  cnses   de- 
cided "by   thi?   couTt   this   deci'^ion  }-a6   hern   followed,    and 
Y(C   do   not   re£:ord   it   r.s   an   open  ouestion   in   tl.ie!   court.      It 
se.ene   to  up   th-?t   it  vrould  be   0:  r-iockery   of  jv^etice   to  rtrmit 
the   P.pjoellnnt   to  clr.in   exemption   iror»   s-tntutory   or   c  ranr-.on 
lavt   3  1rr,.ility,    and    pc  ei:   to   ehield   itself   irov:.   lirhility  he- 
csupe   nf  n    et;  tutc   vhicli   the   r.pr.el]  f-nt  hpn    ptnted   in  plain 
terms   it  hr, r-   tlected  not  to   c ojne  under,    and   aleo  hae   taken 
adyantr-ses   of  the  prteent   tri^l    of  defense?   that    it   v/ae  not 
entitled   to   if   operrtir.f;  unr'er  the  C  om  :en?-tion   Act,    and 
if   it  ^"ere,    in  f^ct,    operatinjr   it-  r.ine   '.'ri'-'er   tjie  Com>-'en«a- 
ti'.n   .'ct,    it   could    c?i?ily  rfv«?    ?r>jii    -to   'oy   r   vlen   to   the 
jurisdiction   if  tVe   circr-lt   criTt  yrYen  the    ."--lellee    pou£ht 
tc   recover   in   tbi?   forr-    of  action.      \'-e   «,re   inclined    to  adhere 
to    the    former   doctrine   nnnnvnced   Vy    thip   cn^rt  upon  this 
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question,    and  do  not   rt;t;ord  the   objection  ae  well   taken. 

It  ip  ne:  t  urt^ed  by  appellant  that  the   appellee   ehouH 
not   recover   in  thie  cape   for   the  death  ol    Thome  ?  i'arnee  be- 
cause   such   injury  vrar   not   the  proximate    cauye    oi    uhe   death. 
The   appellant  does  not  contend   tliat   it  w.-.t?   not   nfc.t,lii^ont   in 
this  nuitter,    but    rays   that   the  plairitiil   hay   iailt'd   to   siO'w 
that    the  derth  of   'xhomrs  liarnee  vz-'s   occfAsioned    uy   thie    injury. 
Tlie   question   of    the  proximate    cauoe   of   an   injury   ii?    one 
largely   to  be   determined  by  the  jur./,    biio.  unlesp   the   evi- 
dence  is    ouch   th-'it   all    re>roi?on.'^le  persoiie  v/ould   c  ?nci;r   in 
saying   that   it  v/ae  riot  tJiC    resi-^lt   of   tr»e   injur^/,    then  it 
remained   a  question   of    f •  ct   and  did  not    sjecoK.e    ■:    question   of 
law.      Cpgey  Adni'r.    vs.    Ohica{,,o  rlailway  ^o.    et   al .    184  Apv.440. 
The  l-iazzi    vs.    Coal   oompany,    262  ill.    o'j.    It   appears   from  the 
evidence   in  thie  case   tnat  prior   to   the   injury   '^ue  deceased 
was   a  healthy  man   end   capable   oi   v.oriiine,    evei'y   day,    and   thf::t 
at    the   title   he   w;.-s    injured   a  iarfee    uoay   oi    reel;   cr   coal   iell 
upon  hi':;    that   his  brer-.st  v.ae  bruised;    i.i  s   t-sr   mjurec;    Lis 
leg  broken  ai^ove   the   t/iit;h;    and,    as    pome   oi    the    v.  itntseee 
put   it,    he  v/ae    ''bruiEed  all    over";    tliat   iuiLiedirrcely   after  he 
■was   talcen   to  hie  home,    after   the   injur./,    he   .;■>?  washed  and 
dressed  and  put    to  bed;    his   limb  v;as   set   and  he    peeiaed   to 
be    suffering  conpirterable  pain;    tn   t  in  r i cut   live   daye 
thereafter  he  was  attacked  with  pneumonia  m^ich  lasted  for 
about   two   w-eeke,    and  Ifft  liira  vrith  a  weak  heart;    that  after 
the   expiration  of  nbout   three  month?   the    tpjints?  were  re-.-iOved 
fron    the   limo,    but  he  v/as  never   nble    to   i-et   aojut  vuthout 
aesistsnce;    he  never  beca;.ie    sitrong   ?ind   a   it\.'  aays   before  'i.ie 
death  iie  v/hp   exaiiined    by   the   .-^or*or  who    said   th-.t  his  physi- 
calfCondition  wae  belov:  par,    anc    tn-t  ue   was  '.vealc   and   in  a 
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very  low  ?t-te   of   vitality;    thnt   shortly   "iter   thie   exajnlna- 
tion,    nnd  while  he  viae   eitting   on   the   cot,    died.      "hen  he 
ciied  he    reer.s   to    suddenly  hurt   in  chest,    nnd  died    quickly; 
he    peemed   to    te  no   dilierent  that  day." 

It  appears   I'roiii  the    evidence   that  his  heart  became 
weali  on  account   of    the  pneumonia,    and  thrt   tiie  pneumonia 
iollowed  as   a  rceult  oi    the   injury,    and   the   fecenced  having 
died   eo   euudenly,    it   seer:©  to  ue  that   tJe   jury  v.'ould  be  war- 
ranted  in   iir.dinfc,   tha  ■.   the   dtnth  resulted   ivn  r.   v;enkened 
henrt   repuitin^:   iroia  pucv^rionia  T)rcduced  by    the    injury   that 
the   deceased   received   at   appellant's   mine,    and   that    there 
was  an  unbroicen  chain  oi    conditions   extendinf;   ironi   the   death 
back  to    tlie   ir\pry  nakinf.:   the   injury   the  ellicient  cause   of 
the   death;    at   lesBt,    v/e   are   not   ?ible   tn   s^ay  th.rt   there  wp.s 
maniiert   error   in   the  jury   so   finding.      It   doe?-   not   appear 
from  tf'iis   evidence   th?t   there  v^ae  any   intervening  cauee  be- 
tv/een   the   injury  and    the   aeath  that   could   not   rep.sonably 
have  been   trriced  back   to    and   connected   vitlri   the    original    or 
efjLicient   caupe  wi  tiiout  7.hich   this    (^e-\th  v/ouid   not   in  all 
reasoneble  ijrocatjili  cite  h^.ve  riappened   as   it   aid.      "The 
proxiriiate   cause   ol  an  injury  is   th-nt  act   or   omierion  v/hich 
it   immediately  causee,    and  without  v.hich   the   injury  ■•fifould  not 
have  iiappened,    no  tv  ithstauding   otner  conditio/if;   or   oisip^ione 
concurred   thereu'ith. . .  .  .  . .    In   the  City   of  Jolif.-t    vs.    GchufeldJ 

144   111   403,    v/e   deduced   from  the  autixorities  the  general   doe- 
trine   th-'t    it   wag  not   a  defense   to   an  action   for  an   injury 
occurring;  by   reac-on   of   the   neglit.-.ent   act   of    the  defendant; 
that   the   negligence    of   a  third  nerpori,    or  pt\   inevitable   ac- 
cident,   or   an   inaniraate   thinf-,,    contributed   to   orure    the    injury 
to   the  plaintiff    if   the    nepli(/:ence    of   the   defendant  v/rf   f}.n 
efiicient  cause  and  v/ithout  wV.ich   the   injury  would  not  have 
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occurred."     i  11.1  cr  ve.   Kelly  conl  t-onrfjany,    :-'3tf   ill.    G26. 

"The  ri'le   oi"  comon  ]  aw  ie   th^-t   ii"  an   injury  refults 
irom  the   negligent   act    oi    another,    it    ie  no   c.ei'enee    th;:.t 
the  nt.L;liu.ence   of  a   third  pereor.,    or  s.n.  inevitable  c.cci- 
uent,    or   eoiiie   inanimate   thing,    ali^o   con-riuuted    to   cauee 
the   injury   ii    the  netpligence   chare^ea  a^a-insi   tho  wrong- 
doer woe   on   ei-iicient   cau£-.e,    t.nd   vjit.nOut  vi^xci.^   the   injuiy 
V  ouid   not   iif.ve   occurred."      v.runwortii.    vi-,    ..eine   woai  company, 
260   111.    202. 

uouncfci   lor  appellant  quotee  rhq  ar^uce   extensively 
Irom  the  case   oi    J.auth   vc.    '..'raction  <JQw.^a.ny,    i.AA   111.2bC^, 
but  >ftte   do   not   x^{j.i\xA   tnic   caee   as   in   any  aianr-er  decisive 
oi    ti-c    question  ?)ov,'  under   c  ijrici".erRtion,      In    trunt   crse   the 
piaijixiii    eoiJiiJit   to    lecover    uecause   nl    a    ,;trant  ul'^ ted 
hernia,    and  a  pnysician  v/ar.  put  upon  the    etpj-'^d  and  was  al- 
loAved   to   tertiiy  thrt    "the   8trau4;ul«tion  prevents  circula- 
tion pnd   causes   tne   destrii.ction   ci'   that  portion   of    the   "borvel 
b«^ond  v.'jifcre    tiie    s trcuit^ui?; tion   occurs;    :.iorliiicn.tion  v;ill 
coiiie   irji.1  Y/ant   ui   nouideiicient,    iJ^d  death  v/ill   result";    'out 
the  piaintili.    axso    te^ytified   th  .••^,t  his  heiniia   nnd  become 
8trai'i£:ul;tted  upon  ti   nui-iucir   of   occasions;    th-t  he  had  occerved 
tiie   treutiflent    u^/   uoctors   and  had    foJlowtd   tht;   i.iethode   ueed 
\jy    oiiem  find    rt'duced   tx;e  hernia  witij^out   any  an^ist- nee, 
BLfedicii.!   or  otherv.iee;    and   tlitfi'e  it  ros    soug^'t   to   recover  for 
tne  possible   deoth   of  the  plaintiff,    which   the   Court    paid 
could  not   be   done,    becaure   it   did  not   ao^.>tr,r   tnat    the    cmse- 
quencee   relied  upon  were   reasonably   certain   -co    reeult,    and 
that    tiiey   were  purely   speculative.      In    Uxt   cat.'e   under  con- 
sideration  the   jury  ii:  ve   found   ti'.   t   the   coneequences  have 
resulted,    and   therefore   they   are   riot    specv:lr  oive.      Counsel 
also   argues   irosi  the   lauth  caee   tliat   before   t]';e   an-nellant 
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wo  *lcl  '^oe   li    ble   for   t'nc  derth   of   ThOKins  j.iarnee   th/it   it 
eiiould   reas'nably  have   foreseen   and   eicpected  this   sequence. 
\.e   do   not  under^ta  rd   tLi.-?   to    oe   the   acrxect   rule.      \.hile    it 
rr.vty  te   neccvp' ry   tJ.nt    the   circLiiFt^nCRi?   !?hnuld  be    euch  th?5t 
the  .?p;.iell.^nt    ehould   h'^ve    rcjssnn-ibly   foreseen   tlir't    eome 
injury  ru{.ht   i'ei?vlt,    out   mt   t)>.e  -nrrtici'l  ••r    injury,    nor   the 
e:ctentt  c^f   the   in^nyy .      "In   order  to   mslce  a  nef^li{-.,ent  act   the 
IjroBtinntc-   enure   r.f   pn   injury   it    io  not   necercary   th^.t   the 
particular  injvrj'-   pnd  the  r.nrticul --^r  cmnntr   of  its   occur- 
rence  Cf^uld  reffsonal^ly  ':  —  \e   "been   foreceen.    (City  of  Dixon 
V?.    ■'cott,    ISl  113.    D16)      If  the   ccn?eouencer   follow  in  an 
un"bro}:en   rcouence    fro;r.   the   wrong   to   the    injury  without  an 
ir.tcrvcninc  c"ficient  cpv.tc,    it  is   Fufiicit;nt    if  rt   tjie   time 
cf   tiie  ii  q,; licence   the  vront-dcer  ai£ht,    ty   t>.G   exerciee   of 
ordinary  c-'vc- ,   h.nve   fort-c-een  th-it   eons   injury  might  result 
fro.ri  hie   n  oclirence .  "     i'ord   vs.    I:.inep  Company,    237   111.463. 

■*'e'  are   of   t'le    o'riinion,    as  p.bove    stated,    that    the 
jury   ••fere  v/nrrnnted   in   lindinf;   th''t   the    cone-equencec   re- 
(?i;lting   in   the    denth   of  ^rirnee   follo-^'^ed   in  ?j:i  unuroken    ee- 
cjuence   from  the   wrong  to   tlie   injur   ,    r.nd  vithout   any  inter- 
\cnint;:  eiiicient  caupe   to   ??,.;£; ravnte    or   ca.?.n   e    the  cause,    and 
the  judcTient   of   the  lover  court   is  r^.fiirnied. 

Kot  to  he  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  said  Com 

at  JiU.  Vernon,  this -----  --V  r^     -  ^        dao  of 


A.  D.  1917. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesdau 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  'd7th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present:  : 

Hon.  James  C.  McBride,  Presiding  Justice.  I 

Hon.  Franklin  H.  Boggs,  Justice.  j 

Hon.  Harrp  Higbee.  Justice. 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  TSirlxemk  aap  of  Apm,  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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E.e.n....K:...._Eaxe^ .e.t.._al., 

Defendants   in  Error 
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Opinion  by  higtee,    .J. 

•  --OC'O-  — 

lien  V,  Haxey  ia  th«  o-wn®!*  and  publipVier  of   the 
"^m; thorn  lllitioin   .1  oiixxifi'l/' ,    a  ne-vjpfrper  publiBii&d   in   the 
city  of  .-.lora,   C3.ay  county4    Cn  .)anuary  v,    19i4,   he  announced 
throu£^i  the  coliinnr  of  his  paper  that  he  v/ould  institute 
and   conduct  e.   contest  and.  five  certain  prir.et-  to    the   six 
pfcrronc   securinti  within  a  friiecified  period   tiie  c  rtateet  nvm- 
fcor   of   eubscriTitionr   to   tii.i=  par-er,   r%nd  lhi->t  .^11   contectante 
not    receiving;  n  prize  v:ere   to   receive   a  certi^.in  conisiif.slon 
on  the   r-'Ub  script  ion?   obtained.      The  contes?t  «;np  Cv>nducted 
by   c.urtie??,    Jc'an-^on  &■  Conipany,    vilio    fjont   cne      .    A.    or-Tves 
to  -lor?!    to  act  ap   "0-;itt5t  '.^an<i3er''  vhile   thci    paace  wae 
being  conducted.      At   the  cirifse   of   the  cnr.to.^t  C^'nrles  Au<=tcn 
•.7a?  declnred   to  Viavc   obtained  the  vuoet   stibrscri^tione  snd  wee 
ttwnrded  .«xnd  ^iven   t>ie   first  prize,    h  >ord   'uitcr;;obile. 

'.t  the   -Gptember  teriu,    ICil'l  of  the  circuit  c  -urt   cf 
Cl.-'.y  county   three   of   tbc  contestants,   i..R£  iurr,    .  n,';g,ie  :3ier 
'v<r.t7ier  and  '.Jharles     ..   'Jreea..  >  k1,    filesL  thi?   bill   arainot  '^en 
k.  liaxey  and  Chnrlee  ^^ucten,   defendants   in   trror  -nd   the   other 
contestants.      Afterwnrdp  the  bill  wrp  di wr:i  .-^^ed  ?.s  to  Ine  Kurr 
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at  her  request  nnd   !?h8  w«^f?  r.irdc   n   deft'nd>;nt.      'ihe   bill 
chr.rree  fr'iud   nnd  collus'inn  nn  tbo  ^.p-rt  ^-f  nmi  hetr/tcn  '  axcy 
and    Aunten  T;h cvreLy   Ai;;'ten   v.tp   pv.'aried   th»a  cul  inobile,    p.rd 
alleged   th>it  wroenv.'A'id   pcoured   tl»e  no  Pt   t'v'ircri'^tl'^ns  and 
war    in  fact   r.ntitled    to    the    rnve'.    thnt   r>lr,intilf   in   error, 
>-^''»ti£ic  iior  ■,ii'a,r.ner  v;iie   antitltd   to   one   of  thr   -.riac!!  and 
tuat  ctrtsin  ^.-erponv:;,    uode  parties  dofendar.t,    v;ore   entitled 
to   the  other  Xji-xzaa.      it   pct?   iorth  in  detail   t).e  nets 
coucii  tutin*;    i;hc  alleged   fravid  and  coniu"ion,    ■^nd   char^.es 
th'it   the  Judfcico  rhc    couiTted   t>te   lir-^.l    votep   -.ere   deceived    .y 
Uie  dcfendraite   in  error.      -lit    prjvyer  i'or  relief  contained  in 
the    uill  iff    "tiiP.t   tnc!  caid  r>rc tended  count   s'nd   award   po 
rendered  against  'tlxC   said  coiiiplaincmtF  utry  br    ^rt  acido   ??ind 
Vvacsted  aj:id    chat  ft  nc^/  and  -^Tmer   rward  ;.-i?^y  ^'O  -a: tide   in   paid 
CRur-e,    rnd   t}:-';.t    the    rt-m^ecti  ve   ^ri/.er  May  1e    ^nvprdcd    tn   t}-,oe« 
jjers-nc  Ir.v/i'uily  entitled    tr-ieret--,    r^nd   tr-at   th«   canh  r-aysientB 
offered  in   erUd   contept  iwy  he   decreed   to  he     ("id   to   tho«c 
entitled   thereto,    snd   ti-st   the    r^^aid  ?-cr\   '  .   i^in.yey  nay  '.'i-   or- 
dered  to   deliver   to   th«    eeid   contestant?!  thr-  y.rizes  ollcred 
in   ?fud  contest  l>y   tha  Sci^thcm  11  Unci?  Jcurnal,    and   in  th€ 
event   ol  ;.i9   fiAiluife   to   to  do,    that  iie  be   riecritfd   to  Muy   to 
tiie   conLestants  and  ench  of  thaa  the   vilu©  of    ihe   f.mid  ririxes 
in  ..ic!!-iOy,    or    t.rvt   the  def  enclnntj*  i;c-n  .;=..;.  axey  rsjnd   thnrlos 
.'-.ueten  lie  decreed    to   :.ay   to  co;.:T)lnin?«nt?«  -rind    to  ttnch  of 
tliiaa  t  .c-   value   of   the    ^rize   "wO  wliicii   each   in   entitUd,    find. 
that   the   court  vrill  ^.^rft-nt  unto  conplainants   .-'uch   otiicr  fud 
further  rslluf   ate,"       n   the  he?»rini.-   the   i;ill   v^s?  dijnr.i.'-ned 
for  v:ant   of   equity   ond  com:;lMinpnx9  belovr  hr.  ve    •^ued    out  a 
writ   oi    error  i;i   t)iin  court. 

Tlie  Qntir«  nri.isaent   of  plaintiff   in   orror  i?  devoted 
to  a  discuffi'lon   of  the   puf ficicnoy  of  the   -r-'^f   to   R«tP\ll9b 
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tiie   irriud  chnrted   in   the  bill,    but  in    >ut   vicn,   of   vho  tn.99 
tiiie   quection  cannot  be   c  npidered.      "Hie  proof  diecloeee  th««t 
dH   the  nrizcf  hnd    i^oen  LeJi\Rrcf   ai.d  thn.t  Autten  hf?A    pold 

tiifc   M.t04uci;ilc    ic'lore   the   trini,    i-r   tlirt  the   ^:io!rt   thnt 
cculd    Lc   clit;- ir;«c;    in   l::ir  cnuce   roi'ld    ot   n.   ;.icney  jud^^aent. 
Thxe   1»  i.r' cticfiily  conceded    t)y  coviicel    ior  rilnlntifl   In 
eircr  v/hc   cay  in  tL(  ir  art;ur,;ent  that  i  rti;ie  ^.ier  \/at-,ner 
"5?hould  Iv  ve  i-ad,  a   clecce   in  i,t-r   fnvor  for  nt   Itsact  the 
v^luc   rf   one    ol   thoec  ivatchcs;-,    v^hich  laimortci'    to  te  v/nrth 
v'bout  '.40",   and   "Green'^'Tcd    shoul  e"  lin.ve   a  decide   in  -iiie 
iavor   ior  at   lesst   the    &\^  ni'   i^JiVO  wiiich  w;=f   that  ycinv   tho 
vali.e   oi  i.is  Eutociobiae. "     -here   is:,  no  '.'llo;(.;;^t.ion  in  the 
I'ill,    no  proo"!  wr.B    :.liored   and    /.o   cl'^iL';   ie  i-.-vJe,    cf   t3-;e   in- 
coi-vency   ol   deicxulanto   in  error,     hmier   tJic-   f'cte  as  aliove 
detrtijod   the   (iueeti^n   nt   aricu   arises  v.-htthex    j^leintiixg   in 
«rror  h  ve    pclocted   the   ri^jht  iora.  of   fvO-tion   lo  obtain  the 
reliel   eoui;ht   uy   then.     iin.intii.i.»  in  <  .ror  rvr/pRr*nit$/y 
rcJy  urjon   the   thcoiy   t}mt  v.hen  knxcy  ndv^-rti  i-ed  the  ccnte»t 
and   they  beccano   contestants  under  tJiO  toxciS  advertiifcd,    n 
contnct  vine  created   be  tT;e©n  t'aeu  ^n<\   Vn-A   tiiis  in  not  ».n 
Action   ior  dasir-t,ee  Init  n  biil    fcekini;    the  ijcvi  onaancc   oi' 
the   contrrct.    it  r>ny    te   st^id   in  nnywer    t'?    f..iy   th.-'.t  neither 
the   bill    nor   tne   proof  makoe  out  n  caf-e   for   vrjccific  perfor- 
rcance   rnd  neither  p).-'V;e  fnund    lor   s-'ach   relief,     i  r  tt;  nil 
thnt  appears  frcin  tiie   bill    or    the    -rooi,   Til-viniiff r    in   crior 
can  be   lully   co:upensiat«U  hy  druaft,;:^??  Ior  ?.r;y   .  roiriti   ciaiiited 
to  h-ive   bec-n   sustnined  by   them  and   thit'    .:eti  t- f. action  i?   all 
th>tt   ir    in:^ieted  upon   oy   iiiar.   in   ti^eir   .irtujaeiit.      But  coute 
ol    eauity   i.n    nnt    nii.    i^r    th«   ».\ii"^">n''»^    "•"    t'n  !-.p j-tajninfr    V.illp, 
^i.e   only  object   of  wi.ich  ir    to    secure  da)iiftiie&,    and   equity 


V     r. 


'■-'     -'•7  tuo  it.l  vfu-<f   ..Tfi'-f  9rW-  fit-  &93itJ5il&  ,.- 

ill     'irjZQ^b    .i    iX7%:ihtii<M:- 

«oi:f  :\j&  r  :■•'  o;f  >:-i:    'sii's:'^;:i'''         . 
■;)    0-:    ft; 


sxd'n^i- 


ff  .ft- 


;.'.  j•!•(.^■^■i  >i-.'' 


vill   not  flecre«5   Die   er;eciflc  perforro.ince   of  o  conlmct 
•which  relotep   to  T>crp'-inril  Ity  r-hcro   c"air>enr"  tir.n   in  dr.r,if>fe« 
furiiipheo   :i  ooiimlcte   -nd   pntiJ-f-ct-iry  ronedy.      y^rp'^n   v, 
i'Ofcg,    ^Cb  113 ,2' .':e:    Andertjon   v.    'loon,    I-^n   Id.  SOS;    s-.elty  v. 
Js<cotir>   17\   id,<-'P4;    LnncRpter  v.   Robert",    t'''    5.4,23?. 

It  vjould  !^pT>ea^  t>i-'t   the  judi-rent    ;'r.r  drtan^iet)   in 
thia   cviit  v/nvad  "be   ol   lo  rriorc  nvail   to  pi-:l:.liflp   in  trror 
tiian   j'uoh  a  judj/ient  •■t   2p.v/  .'md   th«.t   their  remedy   ic   tnere- 
lore   in  law  Kjid  not   in  equity.      As?    «?tatecl  in    .ichcirds'   v. 
l-t  ',Ci.  I,    .Hy.Co.    2'.j  ill,j\pY  ,'6A4 ,    "'"ht-   rule   :.rs   necn   no  cjften 
repented   o<3   'o  hnve   becoa.e   a  recr.j:nis©d  lc','-l  nnxira  t^xftt  a 
party  can  h-^ve   no    ftanding   in  a  court  of  equity  who  hap  a 
pioin  and  adequ-^t(?   remedy  ^t   Ifw*^.      A«  :pl!iintiftp  in  error 
U«3d  nn  .-Jdequ-tte  remedy   -t  ir.v/  fsr   the   rclie-X   rouKht  by   +h«m 
they  could  h' ve   "'.o   fjt^tridinj   in   '■.   c''>urt    -f  e'^suity  "nd   there- 
fore  the  cn-moeilor  did  not  err   in  difn:f:i<?nin{T   the  bill    for 
vtHnt   ff  equity  and   tha  decree  T'ill  be   iffirnied. 

Affiiriod. 

Vv,    Jurrtice  .'.cTrfride  'Y;;\yi^{.    -.Tied   tVd  r?  crre   r>.r>   cbance'llor 
in   thi.-  court   ofrlo--',    tool<  no   ■.■nrt  ur,on  t>io  i^er-ring:  .'icre. 


hot   to  bt  reported,  in  iull. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  abooe  entitled  cause  of  record  in  mv  office. 


IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  affixed  the  seal  of  said  d 


at  Jslt.  Vernon,  this 
A.  D.  1917. 


d<tD  of 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  Dear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dag  of  March,  in  the  gear  of  our  Lord,  one  thou.sand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrg  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

Eip-hteenth  June 

And  afterwards,  to-wit:    On  the    Tmmffisnxh  dag  of  Apfif,  A.  D.  1997,  there  was  filed 

the  office   of  the  Clerk  of\  said   Court,  at  Mt.    Vernon,  Illinois,  an  OPINION  if  the  words  and  figures 

following: 


No.   IZ 

I'arch  Term,    1917. 


X 

Eig 
Co. 

hland 
,    et 

Planing 
al. 

I'ill  & 

Lumber 

Defendants 

in 

Error 

6  I.A.  4  58 


ERROR  TO 


COURT 


Madison 


COUNTY 


TRIAL  JUDGE 


HON. 


..J_, r,.,.GILLKAM 


C.    C; 


Ttni  No*  12,  Ac«ndn  r;o.6, 

Uarcb  rem,  1917. 

) 
i'lalntlii   in  .  rror  ) 

v«  J  Krror  to  k^flison. 

Hlf^Innd  3  lanine  Mil  <k  Iiimber  Cwn'^nny, } 

ct  al,  ] 

Peiendnntp  in     rror  ) 

Oj)lnilott  Vy  Kig"b<;e,   .T, 

Tlii«»  ie  an   '^ctlon  '^f  ''cn«unjneit  commenced  Vjy 
Chic!»ifcO  'inrehouj?e  &  ftilo  Fixture  CcHn-^any,   to  t^ie  October 
Term,   1916  of  tJi©  Usdifjon  county  cirruit  enurt,    sf  ainst 
highland  rianing  L.ill  and  Liasber  Com;  any  and  Hug  7,vaabftr  a; 
Construction  Company. 

The  declaration  conE^iets  of  the  conr;on  countr  vrith 
\iSiich  was   filed  an  ailidRVit  of  uexits*     lli®  defend&nt?   osch 
filed  a  -'lea   nf  the  e.enerftl   ioeue   i?ui>portcd   oy  -m  nfiiO- vit 
reciting  that  tl.e  mdt  and  eaoh  count  of  D^e  <5eclHrn.tion  ie 
for  isoodp  clnl^ied  liy  pl»i:,tiff  to  have  been   s?old  to  dexan- 
dant  end  delivered  to  it  '.urj'uant  to  fin«lle£:ed  contr-ct, 
trhercas,    in  feet  no   cuch  toods  if^ere   ever   pold   or  delivered 
by  plaintiff  to  defendant,    or  received  by  defendant,   Lut 
tliot  on  id  contr^^ct  wa»  rightfully  Jind  lawfully  rcecim'ed 
by  defendant.     A  motion  to  strilce  defendant??'   plo*  ^^     »^f' 
affid-^vits  Wf»3  denied  by  the  court.      A  ,1ury  v.";??  '    _. 
trial  had  before  the  court  u^^on  a  written  Ptinul  •^tion  of 
facte.     It  nppenr^?  from  the   otipxantion  filed,    t);iat  ti;o 
defendant   in  error,  Kiehlnnd  ■  Ituiing  '  ill  &  lumber  Coi;:\>nny, 
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placed  a  v/ri  Iten  order  vith  pl.>intllf   in  arrnr,    (J'tcd   '  fto«tib«r 
7,    101i>,    lor  five    oetp  ol    piJo  ily.turee,   i-.c,;,    ctir«  .-;t 
Chlc'fcO,    liJlnois,    to   be    phi    •  ed   about  /oui.;nrt  1,    191C    to   it 
ftt  liitJiland,   IHlnoie  for  a  rrico  of   .  f?15.Sr  ,      i.y  the   ttrmt 
if  th«s  contract  delexwlnnt  In  error  •  ad  the  rrivHep:©   '^f  cVirtrv;. 
int,   the    size   of  th©  fixtures  ti^erein  mentioned  at  ^r^y  tine 
prior  to  shirpin^i  date  and  the  contrnot  or  order  oieo  con- 
tained the  following;  provision:    "*T>'.in'  tvritton  order  crwicti- 
tutcp   the    ?ole  a^jreeTnent  "bctv/cen  the  partltf?  }icreto,    nnd 
cannot  be   ciuntevTmndcd  or  altered  except  \xjf  wutunl   eonnent 
in  \  ritint,." 

Ilaintiif  in  error  ficls:  owledtcd  receipt   '>f  the  order  by  let- 
ter dated  I'cceraber  1&,   1915.      Ca  July   i.2t   191C  defendant  in 
error,  hug  luntbcr  6.  Construction  coap-ny,    pucce^^or  to 
Jtiit^lond  i^^lrminfe  ;.  ill  <k  Luraoer  Co3i^)ftny,   vTOte  nlnintilf  in 
error  requeisting  that  the  order  be  OHncelled.       y  :i  cttcr  Cr-ted 
July  IZ,    19K-.,   plaintiff  in  error  refuted  to  c=^ncel   the   order* 
and  on  July  17,    this  defendant  in  error  r'^ain  wrote   "sking 
that  tiic  order  be  cv^ncelled,   vdiich  pi  intiff  in  error  cgain 
refused  to  do  by  letter  dnted  July  21.       n  or  n^out  August  1, 
the  froode  v;ore  shirked  and  re-^ched   the  station  nt  Mifjhland. 
r^cfend'xnt   in  error  refused   to  nccept  thew  nnd  s»o  notiJied 
plaintiff  in  <irror  by   letter  dated    ''W^'ur't  >■,    1936.     Other 
letterp  nfterv/ardg  pr.eeed  bet^/een  the  vuirtieet  but  the 
matter  wv»  not  adjusted  and  tVila   suit  resulted,     Ju ..,  ecient 
wao  rendered  o^oin&t  plaintiff  beiov)'  lor  coste  wiich  it   oet-ice 
to   rtvurse  by  this  writ  of  error.      Veriou?  y  ropo-iitionc  of 
law  \ftere   eubsiiitted  to   the  court  on  i-.e  trir^l.      All  pro  opi- 
tione  prfesented  by  deftndraitg  in  error  v-ere  htJd   hy  tiic   c^uit 
to  be  the  la?/,   and  nil  but  three   of  y.l-^- intiff  in  error' p 
vere  refueed. 

The  court  held  in   J?ubptnnce  that  v.hilc  by  the   tevaa 


of  the  oontr-^ct  neither  pnrty  h.  d   the  right  to  cnncel 
or  titer  it  without  th«s  oon^ent  r^f   tlie  otVier,   yot   Uju   at- 
tetopted  reirooation  Ijy  defend  ntn  in  error  .rovonted  ;;!.•  In- 
iilf  in  error  trow  Kifiicini    n   v;  lid  delitwry  of  the  i^or^dr^  to 
the  de  icnfiante  in  error  by  delivering  the   fffnue  to  a  carrier 
in  Chic  to;    thnt   thereiorc  r  l?«intiff  in  error  could  not 
recover  the  full   contrf»-ct     rice  under  the  cotxaon  count?*,   but 
thrt  its  remedy  v'ould  toe  by  n   «?j)eclal  county  Inr  dnxaajiee   for 
R  brench  of  the  contract.     The  holding,  of  the  court  it?  fulJy 
indicated  "ky  proposition  llo«   &  rdiioh  ipfae  a  »  followe:    "he 
court  hoi  dp  tlic  lft\»  to  he   thr»t   tJ^e  rrcvi<  ion  in  the  order 
in  evidence  in  thia  c  se   t^.nt   the    -'prse   'cannot  '>e  counter 
mended   or  filtered  excer.t  by  siutunl  coneent   in  \rtitin.f;\   did 
not  b  r  the  defeildrjnt,   Hi{;:,hland  .1  Inning'  ;  ill  <k  lursber  Cora-««y 
or  itr   fuceeecor,   Ku(;  lumber  &  Construction  Cojar.nsiy,    from 
thereafter  rer>udintlng  the  s»aid  irder  or  crntr-ct;    that  the 
letters  of  the  defendant,  Hug  Lumber  &  Conetructlon  Coarany 
of  d  tc  July  12  and  July  17,    193',    constituted   such  repudia- 
tion Jind  tliat  tiiereafter  p-nd  while   t?uch  rppudiation  vm?  un- 
revoked,   t>/e   only  reaedy  of   t]\c  plftintiii,    if  any,   T/e^  by 
i\n  action  for  a  breach  cf  tl.e  contract   ^-^f     urchrpe  nnd  p-'le," 
After  judjvJnent  of   tlie  court  v/ia  f^nnounced  r.lnintiil  in  er- 
ror a  eked   le^\e  to  file  puch  {ypecial  cotmtV,   vdiioh  vipe 
denied. 

Counsel  for  plnintiif  in  error  contendc  the   triel 
court  erred  in  denying  tl:e  motion  to  strike  defend^ntp'   Jkleas 
end  nlfidpvitp  from  the  filep,    in  refurinc;  to  ViOld   f\«?   the 
jaw  ecch  of  tJ.e  cropoeitionp  of  3«yr  eub-nltted  by  i^lolntiff 
in   error,    in  hoidinf;  ba  the  law  e«ch  of  the  propocitione 
presented  by  defendant*?  in  error,   in  finding  the  if^rue?   for 
defendants  in  error  nnd  in  refusing  to  r;emit  y^l aintiff  in 
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err  r    to    '^nund   tlu:   aec^r! ration  ty  nrtding  .in  ndditiort'?,!   count. 

'"nc  rrinciprj    Question  to  T;e  determined  ip  v/hether 
there  can  be  a  reof^very  of   tho   contract  price  }if\d   in  thie 
caoe  under  tlrxc  cwaEuon  countr,    taking   into  considcr'^  tion    the 
nttenpted  roaciosion  ol"   tlie  contract.      Aft  exnriinntion  of 
the  two  lettere  written  by  Hug  lunl>er  «  C onptrwction  Com-  nny 
to  plaintiff  in  error,    ctiecloeep  th^t   there  v/ni?  no  direct 
and  positive   r^ocieelon  ol"  the  c.-;ntr  ct    "^f   p-Ic  or  ccunter- 
laanding  of  the  ordt-r.      The   first  letter,     -fler   j^t'sllnt; 
that  eoid  c-im:.!any  had  fixtui-ce  on  )vand  frats  list  cowsson, 
which  vmo  thout;ht  to  "be   nil    iVsey  v,'ouid  be   able   to  di^'sor-'e 
of,    proceeded   "would  kindly  'vfk  that  you  will   CTnccl  our 
■^rder  for  Uxe  five   E?et!?  nf  fixt«re»  you  L-ve   on   file   lor 
futurt-   aelivory.*     It   it?  to  be  lome   in  fiind  thr-t  the  oroier 
blank  contjineri   the  r^  reenent   t>mt   it  could   r.ot  ''.e  counter- 
manded  cr  altored,    except  by  autuf^l  conf:'ent  of  the  parties 
thert^to   in  writing;.     The   ^b-^ve   letter  aprenr?  to   rocotnize 
the  binding    force  nf  this  r^rovi  "ion   of   the  order  ^nd  t).*^ 
riiiht  of  plaintiff  in  error   to  £r'"-nt  the   request  contsined 
in   tho   letter  to  cancel   the   order  or  not  r^r-  it  rii,ht   f^ec  fit. 
'fh&t  thie  v?sp  the   view  of  tlie  ccsa  tiny  on  behfilf  of  which 
the  letter  wfn«  written,    is  IXirther  ehovmby  th.e  f '  ct  thfit  ir'-en 
plaintiff  in  trior  refured  to  cncel  tise  orcier  ftc  requei^ted, 
anid  coinT)fxny   rent  »  furtiicr  coiar..unic ration   stating  that  they 
had   tv.'o   pete  of  fixtures'   still   on  hard,    it   found  extr«;;oly 
difficult  to  dir-ioie  of  rjid  c^nin  ankinj    pnid  cfssinany,    in  view 
of  tliat  f-ot   "to  kiadJy  c-xncel   our  or 'er  f;iven  ynu  po-rr  tir.c 
n^o".      Tnc   Inneu-^ge   of   these   ]«=.tteT-'  r'.of?   :  '^t   r"<-:*'vr  to 
UF   to  aaount  to  n  courtermand  or  rencisrion  '-f   the   order, 
"but   ciayly  to  an  aj j)C'-il  to  or  request  of  7)lnintiff  in  error 
to  pcrnit   enid company  to  .ibandon  its  or'-ltr  in  vicvf  rf  the 
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f»ct  thnt  it  i^ad   tiiio  ii^turen  on  hand  fr-^m  the   r  revioup 
yei'T,   wjilch  it  vina  unnble  to   pell.      WjIb  convent  v>rp  nevwr 
(>iven  by  plaintltl  in  error,   which  insisted  upon  flitf-ndin^ 
"by  the   torme  of  the  contr«at  and   therefore   tiie  contrjct  w  v 
ne-ver  lof.niiy  rescinded. 

It  ie   true  j^p  claimed  "by  defendants   in  <-rrfT  thr-t 
there  i«  ».  line   of  autaoritiee   in  tl4e   rt-  te  v'iiich  hold   tliot 
if  R  iDXiyer  refueee  to   accept  goods  according,  to  -xie  contract, 
the  eellfer  cannot  recover  the  r/urchf^ee   price  as   ^?ueh,   uf.nn 
the   ooinj:.'ion  counte  "but  riurt  recover   if  -^t  all  upon  counts  :^1- 
Icfcing  damages  for  a  brtJich  of  the  contract   in  refusing  to 
accex't  the  goods  v;x*en   tendered,   Ijut  tl'iere  «oj:ie  euthorlties 
also  hold  that  when  tlie  contract  htis  been  fvliy  performed  p.«d 
nothinti   rCiiaine  to   be   dor!«   but   the  r>ayment  of  the  :Honey,    the 
coii'inon*  counts  are  ap,  licahle,     ^rand  v«   j.enderffon,    107  1j], 
141;    Troop  V.    Uu!rwood,   4  Oil. 92;   Burnltam  v.Kobertj^,   7c  ll"i. 
l'43tz     '-"he  opinions  in  the  ca»e»  relied  u-non  liy  defendants 
in  tfj^r-'r,    a&en   to    ce  bc-eed   on    the  fnct   tliat  tj^ere  tts  no  de- 
livery of   the  irticles   rold  to  the  nurchacer,    nnd   it  !•?   evi- 
dent thnt  wliere  th-cre   is  no  deliveiy,    there   if  no  yp-Yf-^mr-ince 
of   the  contract   yy   the  eeller.  But  in    t..iF  cr.pe   there  h-^.-ving 
been  no  reccxpeion  of  tiie   ccntrnct  r^e  v;e  have  fhove  .ue3d, 
then  i.-y  the   tcrie   thereof,   n  delivery  to   the  cr^rriiT  in 
Chlcn^o  was  a  delivery  to   the  cocpany  ti"*ine   the  order  or 
its    successor,      cnrtha^e    v.jJuvgJ  i,2'.;2  111.234;   .■•«rl   /.fg.C!?, 
v.   ::;uiS{zit  luaber  Co,   j3b  iil,Ap-,.3yl.     i;eiendantg  in  error 
cite   vnrious  portione   of   the   '•Unifonn    .>al©e  Act**  nn   £?i  ?t?iin- 
in^   the  view  of   the  lav  taicen  V.y  tiie   trial   court,    pp    indi- 

hy   the  court   to   ue   corr<;ct  »t?<t.eraents   oi   the   Inv,    fie  ay   li- 
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cable  to   this  case.      Thnt  act,    i.owever,    vfa»  not   intended   to 
oupiilont  a  written  contr  ct  bet*-'cen  the  partlep   to  a   pile 
nor  to  nbrogat©  itc   ter'.p,    nnd  notvjithptT.ding   it,   partle* 
have   the    rit.iltt  to  make   puch  ternt?  by   •^v.oir  c^ntr  ctf?  con- 
cerning,  the   .iellvery   of  t;ood9,    aa  they  r.»y   ded>lr«.     T'he  con- 
tract in  queptlon  uniler  c  ■MBlder^'tion,   lu;rc,    crrire   ely,   pro- 
vided thnt   It   could  not  be   counterrnnnded  e:- ce>^t  by  t;;utii«l 
consent  in  writing.     Thie  coneent  v/ne   not  (iven  ?.nd  the 
Uniiorju  cinies  Act  doe«  aot,   un  ier   uiioii  circu:i:7t?>ncec?,    3ur    ly 
it.       There  WOB  a  delivery  of   the     oodS!   in   ti  i?  crise,    nnd 
nothing,   reniained  to  be  done    to   coniplt-te   the   contr^^ct  on  the 
part  of  the   seller  and  noti^nfe  r«?r:;nined   to  be  <ione  on  the 
part  of  the  purchc^fjer,    but  the  pajnent  of  the  noney,<*;jln  our 
opinion  a   recovery  of  tJiC  >-urchf?ee  ;;rice   c.oi,ld  properly  be 
had  on  tlrie  cotf»Kon  counts   -jid    the  trial  court   erred  in  holdint, 
as  the  law,    thot  a   recovery  could  not  be  liad  under   puc^  count* 

-e  nre  also  of  opinion  th>--.t  had.  r-.   s»r>ccifjl   count  been 
necessary   to  entitle  olaintiff   in  error  to    recover,    tJirt   the 
court   should   hrve  /^ranted   Tenve  to   it  to   file    puch  ?reciRl 
count,    even  t>iouf,.*j  it  wn?   not  offered  until,  nfter  the  0'^urt 
hs?.d  atmounced   tlie   tindin^   cf  tbe  ippuc?   in  favor  oi    deion- 
dantc  in  error,      -or  tite   rep>.oor>»  above  {:iven   the  jutfj^jiitnt 
of  the   court  bclot.*  will    be    reveroed  and  the   ciuee   rcroanded, 

iieverped  and   rerinarided. 
itot  to   be  rer-orted  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copp  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  nj fixed  the  seal  of  said  Com 

at  Jilt.  Vernon,  this <s?-C/<^^^— dav  ofM^"^^'^ 

A.  D.  1917. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Ml.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27 th  dai;  of  March,  in  the  ipear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C  JOHNSON.  Clerk.  THOMAS  E  IJASLEY.  Sheriff. 

And  afterwards,  to-wit:  On  the  T&riffe.im  aav  of  Xw^  A.  LI  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  ,sa/V/  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION' in  the  words  and  figures 
following: 
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kitephen  !>,    J'exton,  ) 

) 
Plalatlii   in  ..rror    ) 

V.  )      tirroi-    io   Gt .  Clair. 

/ 

i-ichael  .no.rroid,  ) 

) 

Jefend&nt  in  ^rxor    ) 


Opinion  "by  Ki^.,bee,    J, 

Ihie  wfie  an  action   of  appiuwsit  broi'K5it   to  the   April 
'i.'er..,    ISIG   cf   tiit   circuit  court   '^f    -t.   Clrir  county  by 
.i:;tephen  ~\    r:e:cton,    to  recovra"   fr'^'i  i'ichael  J'nrr'jld,    the   f?ura 
of  ^fb'''   as    comiiioeions   clnlwod   to    '-e   due  hiE   for   the.    fp1« 
of  2CC   share s  oi    ptock  o^med  \>y  tire   Irtter. 

T;-ie  cieclarf.tion  conei^tcd  of   -^-ne    r^-eci'i.l  count   ?.nd 
the   co-:j.ion  counto  c onf D?i i-l-^ted .      "".'he    ffocin]    ccvnt  pJlcred  in 
?ub?taMCe   th?it   on   tLt    I'^t   day   of  .Tanunry,    191f,    (.'erendnr.t 
ov/ned   200   ehares?   ot   tlrje   capital   ttoc':  of  the  Efinner  Ice  Cora- 
pony,    an  lilinoie  cor.iornticr.,    tind  licing  riceiroiie   cf   seHini: 
eajoae  procured  •;.laintiff   to  make  a   pale   thereof  Ixmz  tor  him 
and  promieed   to  jay  r;lainLifl  v/h;.; lever  his   rfirvicee   in   t>\r..t 
hehalf  vere   re^sonauly  v.orth;    th   t   on  lelTuary   1,    1916, 
pl.iintif-    cold    r;uch   rtock  to   one   ;  ranlc   f • .    :•. oT.nan   for  ;  #0,000; 
that  i.ie   strvicee   in  th^t   resivcct   r-(rc   rea^rn^bly  v.'orth  ;'750C 
and  thnt   defendant  v,'"s-   inOeotec!    to  hitn  in   th.-.t  a^riount.    -'he 
case  vrae    trif-'d    oefore    n  Jury   r^i.ii    resulted    \n  «    vfrrJict   for 
the  deitndrnt.     After  overr;:iint"  f<  uotion  for  n  nev  trial, 
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the   court  entered  jud^ient  fi^.xinrt  plaintiff   ior  coBto,    to 
rt:v«.rse  which  thie  v;rit  of  error  vfae  prosecutfd   by  hire. 

Counsel    j.or  plpintiil"   in  ervor  urL^es   that   the  ver- 
dict  ie  contrr'ry  to   the  evi:^.e.icc.      It  appears    iroa   the 
projfp  t}.'5t  the   c»pital   etock  of  the  j^ani'cr  loe  tomjrrmy 
con!?ictcd   of  4CG   fjhsroi?   of  the  prr  ■volue   of  r.loc:   eoch, 
ovmed   rr-    a'ollovrc;    defondnnt   in  error  ^.cc   rshf.rPB,    unn  .X'lli- 
vnn  14'    phareo,    ironk  1'.  iicwTasn  50   shares  end  rdaintiff   in 
error  IC    ehorec.      ConeidernT  le   friotion  I'^d   nripen  "between 
dffendrnt   in   error  and  "^Jr.n   Zwlli-frm,    and  rJajntiif   in  error 
in   -'.n   onrte6.vcr   to   brinf    about   nn  ;  djurt'i'^ent   of   the   trouble, 
v.'rote   p   letter  on  JfjiuTy  3',    ]9].e   outlining   pi  nl-in  of 
!  cttlejient   to    -  efendrnt   in  error  and   oullivan.     i-efendant   in 
error  tt;ade  r.o   re-r-ly  to  ti^ic-  letter,    "uut   Juiliv-^n  replied 
oiieiing   to   ouy  del  end;;  nt   in  error*  (3   E'tock   ior  \riOO  per   eh=ire 
or   to    etll  hXE    .3v,7\   lor  tliat  price,      i.otuing   cmic   of   ttiis   ef- 
fort  on   'Che  prrt   of  T^laintiii    in   trror  end  jse  r--c!.e  no   iur- 
ther  attem-r^t   to    rextie   trie   trouble.      .  l-iin tiJl    in  error  v;b.o 
v?as   the   only  witnees   in  ..'.is  tehelf,    testified   that  on  J'ln- 
uaiy  1%  or   1..,   19ir. ,    def .^ndviiit  in   error  c-mc.   to   s'.is  office 
arid   in    the  presc.ice   of  two   of  his  ei3i>loycB  ent;-:'.'.:ed.  IdiD  to 
Beii  his    c-tock;    th  ^t  in   ourf*vi?nce  of   ?uch  e:'iployment  he 
arrrmgcd   for   -^  tu«etinf;  of  defendant   in  error  ^nd.  irank  B. 
Lowjan,    at  which   the    eele  was-    con£:v«rL'r.ated,    and   thnt   st    the 
ea.  e   ti;i;e  he   sold  his   ptock   to    .o^^.v?n  s.t   the   ?p?.'.e  price, 
Tl^ie   enploymcnt  waa  denied  hy  defcnd.-?.nt   in  err->r,    wi.o  cl-^lmed 
th-- 1  whatever  plaintiff   in  error  (J:.d  in   the  ruatter  he  did 
of  -lie   ovn  notion    ,'ith  a  decirc   to    .et'vJ.e   tJie   troutlc  ?jaong 
the   etockiioidero,      Jeither  of  wl^intiif   in   err-ir'e   tsvo  em- 
ployes vj-3   ofiered  ao   a  \7itnes3.      ;!)efc'nd   nt   in  error  pro- 
duced £s  a  tfitnssa,    -^^rank  B.   Bo^nnan,    \7ho  te-tified  that  plaiiv 
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tiff  in  error  told  him  about  tht  mftiter  F.nd    pri^,^      i 
tell   you,    I   laiibt  t^t  :ike    (l..r.   harrold)   d '/vm   to   tlit  bnhk, 
and  rsrhepe  you    cnai  do   Ror^etViin;.   vlth  5iin,-T.rHc  vltJi  hlra"; 
thfit   f.l.'^lritiii    in  mirror  t'o^^  :l»rro.lci    to  tacct  v  itnet-e  ?'t   the 
bank  v;hero   ti:a    9rt.'(e   W!i»  T.:F;de.      "'ziP   rirt;.   of      ^xton  u,   :)One, 
cnmpoeed  of    -.Inlntiff   in   error  nnA  liis?   two    r"^nni,    Jird  been 
colLectint,   rentci  end  tranrnctint<.   ot}ier  "oupiner'S  for  defen- 
dant  in  error,   .'  ic  vvife   ind   ^ic  broth.ar.      'r,   I'ebru-.u-y   ??, 
l&if,    defendpnt   in  error  -winced   tlilJ?  Lui:ine:-^s-   in   the  hajndp 
of  another   firm,    and   on   the   crane  dry  pipintiff  in  error   sent 
hid  r.    rtattjicnt  of  the   i-ujiount   sued   for.      Defendant   in  error 
t<.f.tiric-!   t.iE  7wU'   th-E   firpt   tiTae  se  lenme^   nlaintili    in 
error  claiiiud  anythint,  for  xnc   5isie   of   *he   ?'l.cc)c. 

It  wac-i  a  liUt'srbinn   of  fpot   to   he  dettrrained   by   the 
Jury  -v^hether  plaintiff   in  error  v/ap  emyjloyed  by  defendant   in 
error   to   gqII  aic^   3took.      Vhe  burde^n  wris  upon  X'l''iii^tiif   in 
error  to  prove    r?ucli  eirploi'racnt  "by  :%  pr'-''pond«;r'ince   of  the 
tvidence,     flaintiff   in   t  rror  lor?tified  lie  v<»p   80  oznployed, 
vvhich  v;&t=   cienied  by   deiondpnt   in  error.      It  cnn  hardly  be 
fsid   t/LC   evidence    of   the   vltnepp  Bov.mr'.n  corroborated  plain- 
tiff  In   error,      tjnder   a    line    -jf  decision^    too   faiT/dliar   to 
need   citation  this  court  rill  not  disturb  the   verdict   of 
ti.ie  jury,    unle^s^   it   is?  /nf.nifeotly  '••eninet   the  ';;eif;nt  of   the 
evidence,      c-.ich  is   i;ir  fr'"!m   tJr.e   cn<?e  iere. 

j-t    if   further   coutondcd    by  j^l.viatiff   in   error   that 
it  wtiSj   error  ior  tiife   triaJ    court  to  rdn.it   in   evidence  plain- 
tiff  in  error's.-   Ittter  to  i  errold  and   Guliivfu-.  and   .>ulDivan'e 
reply.    Xhtcc   Ictlert   tencied  to   eh  or  tv,e   relatione-   exietlng 
between  the  ^.r.itlef:   to   this   «uit,    r>,nd    in   viev;  of  defendant 
in  error's   ooniention   tnot  -plrvintilf   in  error's.   TiCtion  was 
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purely   voluntnry,    were  rroj.'crly   fidtrdtted. 

The   tri."!    court  c^ve    pcven  Inp tructionn  in  bohnlf 
oi   defendant   in  error,    five   of  tVian  being   on   the   oucf'tion 
of  prt-ponatr.TCf   cl  evidtncc.    '-11   c-i    ttLcre   inetructlone 
ntnted   tiie  Ipi    coirectly,    tvt  coijii-tl    i or  nlj.xntiif   in 
error   ij^ieicttj   it  vor   error  lor  the   court   to  ,  ive    ?o  ;nn.ny 
in-ctructions   on   tliie   one  jroint.      v.'i\i3e    it  v,T.e   not  LOod   prac- 
tice  to  oi  ve   ro  '■:.F)ny   inytructicnc   on   this   one   riucption,   yet 
it  \tHi>-  not  natorial  error  to  c;o   to,      -lie   vci:;xct   ie   Fup« 
ported  by    the   P'vidence  and  no  a-^teri-'il   error  "T^penre   on  the 
rccoi'd.      -'ht:  judgment  v/lll    therefore   l.o   riilir   ed, 

Affir-ne^: . 

j^'it   to  "iie.   rt.-icrted   in   fvll. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  m^  of  pee. 

IN  TESTIMONY  WHEREOF.  I  haue  set  mu  hand  and  affixed  the  seal  of  said  Court 

at  JKL  Vernon,  this . -^S)^^^^^.        ^Jcw  of-jmf/^ , 

A.  D.  1917.  /^  /  y        '  I 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesdao 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  !^7th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice.  I 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 

Lifhteenth 


offw 


THpMAS  E.  PASLEY,  Sheriff. 

.  jCrune 


And  afterwards,  to-wit:    On  the   ^SOrteemtk.  dap  of  ^^AprH,  A.  D.  1917,  there  was  filed  in 
e   of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an^  OPINION  in  the  words  and  figures 
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EaflOf^TO 
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Circuit 


COURT 


Marion 


COUNTY 


TRIAL  JUDGE 


HON. THOMAS  Li.    JETT 


II 


Term  iro.    20.  /^-endR  To, 35 

Karcli   -er.vi,    1917. 

Harriet   Uilricre,  ) 

) 
/ipvellee  ) 

) 
V.  )      Atiptrl   i'roir:  Ipiion. 

i-ylverter  }-illion,    et   al,  J 

Apr.  ell  ants      ) 

Opinion  by  Iiit,Dee,    J. 
—  oOo-  — 

Cn  j'-Kxch.  2c.,    1^15,    fne   Clisirjer  'jelaor;   -^l-iOt   rr.d 
1:111  ed  .' an.'ic   Oiln-iore,    I'C   ycr-rc   91    \:,e    in  th?    raloon  of 
I^ylvectfcr  "Mllioja,    c-nc    'jf   ti.e   ?.ppelJ.<'jitp,    in  the  city  of 
C5;ntr2i.lir,    I/linoio,    at   the    saiac    ■■:ir-S  vorji^int   :-•■  corcrrnion 
of  iiliiore'.'^  vho  v;as   s;itti.nt..   ns^,r  hi'i.      The   civcuMBtancap 
suxroundirife,  nrid  leading  up   to   the   flioitin^:    frhor-  no  provo- 
catirsn  vJiatcvcr.     Teboiv  v.T,e  coa-victed  and   3en~cnced  to    the 
penitentiar./,    uvit  v/as?  pretsent   in  court   ?jid  testified   in   t'is 
caso.      Iliis    suit  v;qe  "broUilit   by  y-r,rrict   rti?,.ir.orc ,   luothsr   ';f 
I;ari:iie   Oilicoi'-s,    a,;aiii:f't  apr.ollants   avid    r-eve-rr.l    nt'ier  y/tT- 
conc  under   .section   v    of  the  "jmnsliop  Act.      "i.c   decl -rrrti-sn 
in   tiie   caoG   canfiicted   of   two  counts,    joining   tv^e   owners    of 
the  "buiadint^   v.ltli   tue  kecjjers   of   the  drarmhcpo  and  r.lleged 
thst   sr  id  '^anrdc-    'il   ore  Had,      xior  to  '.ip   dcvth,    contriiuted 
to   the   cupiicrt    :f   the  plaintiff,   :•  ic  -.other,    ov\t   cf   the 
vr.^.es   earned  ly  hir.i;    thai-  dciendar.te  •-ere   cn^/^.  cd  in  the   re- 
tell liqL.or  hu£i;itsi-   '.e  keepers   of  dr-ui   ^horc    in   the   city   of 
Ce/.trelir,,    Illinois;    thnt   tiicj'-  ^v  \e  to   one  C}.'-r!lef  re";:c7r 
intc;-ic8tin_:    liciuori,    caurin^;  hi^    intor'icntion   in  rholc    or 
in  part  i-.nd  vihilc  he  ■was   •;.o   intoxicated,    nnd  hy  reanrin   tJiere- 
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of,    he    (?ij.ot  cirid  Icillod  the    Pr-xid  J/annie  Gilmore.   Tixe   first 
count   charged  th.r>t   the  niMlrtlff  vae    injured    in  her  property 
and  metin?   of   sTrpioort   pnd  thp   eccond   thnt   9}iQ  w."f<   injured   in 
hor  mcaxiE   oi    eimr-.ort.      >.t   ti..':-   cloof'  of   a-'Tiellef' u  evidence 
tije   court   Ini-truGted   the   jury  t'^   find  til   the  defendpjite  not 
guilty,    except    oylvejter   ■  i.Mion,    John   Tirteilo,    '-'. .  J  .  JiDrii  te , 
'.ve.lter   Scott    end   Ahoma?  Callaway,    v.'^.i.o   fire    ti.e   opriel]  ants 
here.      On   tne   tri-'l   the   jury  returned  q.   verdict   i'or  ^)660 
icr  which  the   court  rendered  judgment,    r-iter   overruling  a 
motion,   lor  a  nev,-  trial.      The   c-fje   cone?"  beiore   tliis  court 
on  nn  ajpeal  'oy   the  defe.ndantf  "t- el  o*?.',    from  thr^t   judgnent. 
The  evidence   r!hoxr<?   ti;-"t   ar-' elJ.ee   renir'es   in  the 
RT,p.te   of  hisrTir-'-ipr;!   nnd   thrt   ^^he    in  -lowpepped   of   70    '=cref 
of  Innd  vrhr.oh   erie  dec"!  are?   is  not,   '■o.i.ff  icient   to   support 
herself   ^'nd  hur^hand,    tYo   ip   'ot   rhle   to  v.'orV.      Counsel 
for  a.TiT;f;3.jpnts'  contend  th.'^t   in  ordrr  for  f.p'.eilee   to  recover 
in   t;«it'   oaee,    her    ton  hcinf    J'n   adult,    it  Wf' s    incambent  upon 
her   to  prove   uy  ?  preprndernrce   ct  the   evidence   that   ehe 
yaa   a.  repident   of    t^-.'C    state    ;:.f   lllinoi?*,    -nd   rl?o   a  poor 
person,    f?o  Vn^--t   she  would   ^ -tno  v;ithin  the   '->iovif»ione   of 
t^B  Vaaper  -«!ct   of   the   Ptnte   of  lUinoip,    ^rd  th.?t  her  eon 
wae   finnncially  nbl  e   to    eu-,-)port   ^nd   w--'int.nin  her;    thr^t    ehe 
mupt   pho?.'  thst   she  had   e.   lepal   riPht   to  "be   eupoorted   oy  her 
«on;    tnat   voluntary   con tricuti on?    to  her   pupport  hy  her   son 
v;ould  not     -e   <?uflicient   to   entitle  her  to   reover  under  the 
?t!^tute.      ''ur   attentiip    i  ^   cnl  led   'oy  s-'^T.^ollantn   to   Jury   v. 
Of:den,    56   111  .Ai^-.  1^0,    ■'-.'hich  vap   «?    t-'i'.it   under   tr.iF   etntute 
hy   n   dJ'U'hter   for  dnripfier   to  her  -ne-^rson   r>nd  r>;fr>np   of   puri- 
■nort   riocpol  "^nod    "ov   the    i  n t  n-ri  nn t i r>n    '^f  "^e^v   -ffl  th er ,    ^hcre    it 
v.'as?  held   th.-^,t   the  r-ernp   of   pu->-:^ort   r'tfer-^ed   to   in  the    pt^^^tute 
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ar«    puob  as  the  person   intoxicated  would   ue  legnlly  i-ound 

to   turnich,    nnd   that    the   druphter  could  not   recover,    but 
tlxat   case   doer  ""^t  ."-.nerr  to  h'vve  Lfcrn   citec'i    ^r  follov/ed   in 
cases   of  t)iiF  nature,    !?o   trr  r*-?  v/e  '''nve    oeen   p>J.e   to   dieeover. 
m   the   crse    of  Darilcy  v.    /.'i ':i;if:rd   22^.  m,8B,    p    puit  "broupht 
by  little  Ki'^^'i^'^rn. ,    q.n-'.rlll.cf ,    to   rrcowr  dpritpep   unc^er   tliie 
frtatiite   c^uped  >)y  tho   rell-inr":   "nJ  ,  iving   of   intoxicntinp 
liquoi'.o   xo  her  cuirlt    =on  rcgnltAnj-.:   in  'lin  h-nitupl   ixitoxi- 
cation   ^nd  ■')')uxjerien!   and   i*nnOBinf:   u-)on   npocJlee    tho    stp-tu- 
tory  duty  of   RU-;-onrtinf<  hin,    in   the  --erf orK-'-ice    of  wViich   duty 
arie   expended  ^^er   ovn  i-ean^  and  pro-oerty,    our   evDreme   court, 
in  0,'ii'ixr.itni:  a  judnment   for  ."ilO-O.,    in   favor   of  apuollee 
Siid,     "It   is   conceded    ti^at   tic    statute   ie  "broad   enough   to 
inci-Vide   a  child   r^nd   -t're'-t   but   f-ie   nr.i:iir'ient   ie   tliat   the 
ri^ht   01   fvctlon   is  on'jy   in  f  ~  vor  nf  the   '^ne  v.ho,    under  the 
frets   F.nd  circu?7Vf?tpncGsi   nr    the;/   e::i.«t   at    the   tirne,    hap  f>. 
iet^al    riiht   in   f^.ctr^p.l   enj  o^.Ticnt,,    vhirh  has   heen   injured   in 
consequence   of  the   intcrio-.+  inn.      Ihe  rro'-'O'-ition  ae   8t?,ted 
ie,    that   this   ;^f;ticn  vill  n^t  lie  hecprve   ti' e    son,   T^o'bert  V.". 
iiibbnrd,   had   y.'o  ri;T:ht   to  hrirf  v-    fvit    tr-   enr'crce   the   enjoy- 
ment   of  hip   rifht   to    pn^nnrt  "by  'it?   '-'other.      If  the   r-rpiunent 
vere   pound    it    could   not  he   3-n-)li«;d    to   thip    sii.it,    vhich  viae 

brouc;ht  hy  the   Tether   for  d^nn,f03   rc^nltinr    xrom   the  perfor- 

person 
mance   of   )  er  dvty.      She,    rnd   ;iot   thie    ^^n,    w^.p   t}ie/in,jured, 

and   tne   injui^'    resulted   from   im-i opine    ^^"^jon  her   the  ^srfor- 

xasnoe   of  a  duty  which   other-iyiee   ^vould  not  h-^'ve    existed.      If 

8he  -lerforrried   hsr   st-tutorv  rtnty,    the   ques^tion  whether  her   son 

y/ould   jiHve   a.   ri.',nt   of   notion   of.-.-inrt  ■!':er   if   i?>!e  had   friled   to 

perform  it   i?   in.ir't.erin] .       -ven    r;veri?inp;   t>'e    piturtion,    a 

•wife   livinp  v'ith  her  hupl-^nd,    "r  ^    ohild,    nsr^^ot  "brin<?  p.   suit 
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acnintt  the  liucband   or  fBther  for  a  fai.lure  to  fTirnieh 

proper   support,    bui.   it  -jyoulcl  not  l-e   t}iout,ht   thr.t    puch 

vif(.    0*-   criiltl  c-,ulci  >.ct    -j.-xinlinin   nn  action  under  tr.!?    ■^tr^tute". 

'i'i.ie   n-.?a   of  'iafcle   v.   Keller,    '?,y?   1'11.4?1,    ^ras  a 
'uit  \y  Cr-tlierinc  J-,:le    I'gr  '•J.-u'ia^.es   to   l.sr  mc.ns   of   support 
csueed  "ijy  the   icle   of   in  toxical  tine:   liruorr-  to  hfcr  brother. 
Ti.e   c>i-,inicn   cl   the    supreme    court    in    fr.-;-.  c-isc   contain?    the 
folJ  ov.'ini'.   lan£:i'.c.£.c,    ""'he   ctatiite  ^ivep-   ?    cauFe   cf   acti'^n   to 
aui    pt^Ton  v./.o   cho-il   Le   injurrd    in  pci"EO",    rro-.erty  or  '.iiCcTie 
of   inip;>o:ut,    either  by  an  intoxicp.tcc?  pt'.rron   -^r  ir   conrequeric* 
of   -.he   in.to::ic?.tioii  of  rjiy  person,    r,jv;ainct  the  -nerron  c.uplng 
srvich  inlo.vic' tion.      ^'."r-ere   ;  erv.if?  to  >.e  r.o  room  for  conctruc- 
tion.      7t    f.p   ::ot  nnccTary  t^Tfit   the  pfprrn   irjurcr?.   should 
■  i'tr.in  any  hurirjoc^   or  rje-r-oriHl   rclrtion   to   the   int03<iGated 
pervOj;..      -''-ny  ::trron   ?U!vtninini_"   rm   ir-.-^ur;^''   ^f  ti)e   ?rird  ren- 
ticned,    ^vhcther  circctDy  hy    Uie   '-ct   of  r..n   intoyicai:ed  her- 
eon  or  indirectly   in   c  onpeqiit-nce   of  his?   intnric-'tion  mRy 
nirint-in   ti.e    :;c:tibn,      (Kir-f-   v.   hr.ley,    Ffi   jll.lOo)      The   rp- 
pcllce   v.;:e,    ir.   fret,    i^upTOrtec'   '^yy  l.er   brother.      Phe  v,Tf? 
c^e-..ender,t  Vvj;^nn  hi:n  .-rd   ye  V'S  Icgnlly   lir-hlc.    for  her   sup- 
port,     -he  iTc.c  v.j'.-ljy  vithoi^t  inppns   rnd   nn^tle    to  en-^n   a 
livel.iliood.      Under   the   circi-cri?tr.?:icei?  cii^clOf-s'S  hy  the  rec- 
ord,   the   ftr.tutc    (Rev.  3tr?t  .Cha^- .  107)    iir>OF&d  upon  htr  hrother 
the   riuty   of   f^-u  .^ortinc  her.       (reo^-lc   v.    I  ill    1-?   111.186; 
l;ara.ey   -v.    .-iVbord,    "T'^n  ic'.Ea).      'whether  it  vrr-   a  lecal   ri£;ht 
7.'hich  aijpclleo  coifLd  h'vo   enforced  r>f;ain:?t  her  brother  or  not, 
it  v,'.-s-  a  legal   linhility  'v'-ich  the   Dp-'  imr.oped  upon  hie  end 
provided  n-.e"ne   for  enfcrcinc,    of  v^'.ich    rhe  '^"■- '   receivin.;;'-  the 
hentfit,    r-rA  vhich    :'\e  ^n-^   dejiived   c-f   in   cnrequBBee    of  l.is 
into:xic"tion.      Ihe    pt^^tute   i'i\er-  h?r   ^    c?'U;?r   of   action   for 
cuo^  oerrivr'ti  ^n"  .      "uheeqiient  ly  in  "jecl   v.   !'ei linden ptein, 
£44  1 11. 25-,,    the   spr.e   court  held,    "The  f-^ct  t'^  e  wife  may 
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hfve  means   of  iior   ovm  or  an   inc^tae   Irom  n    source   other 
than  her  hueband,   will  not  f.llect  her  rit;ht  to  recovtr  damages 
under   the  dramshop   net   for  an  injury   to  her  Meine  of  support 
on  .-account   ni  tbe   de?th   of   •  er  'iusi"band.      ■ilie   !?ti.i].   n-s   the 
rit"  t   to  recover  foi~  the   lost-   of  tjje    purrport   ?he  \'uk   untitled 
to   recti'vc.    irom  i..cr  husuci'd',    citing   i:acl,:ei/C    v.    o^neleley, 
77   ili.,10'j»   cjid  i.c.^aiion  v.    ,:pnlte>,    13o  113, 65b,      >rom  theee 
nuthcrilics   it   ie   D^.tin  thot   tht.  doctrine   laid  downin   Jury 
V.    (icicii  and   ineicted  upon   \y  v.ryr. til 5 ate   is  '\ot   the  rule   in 
Uiio    !:-t'.^e   ariU  ti.at   ap.eijec    ie    entitled   to    '..aintpin   this 
..c  tion . 

i.ha'c   is  a;>ove    &aic  dispoeet'   oi    «.p^:,.tiiarits'    asT'ign- 
ufci.t   gI    erior   Uaeed  upon   the   trial  court's   reiuo&l   to  tivt 
their  r.  er  erupt  ory   in,jtructior,e  aiid   their  inirtH'Ctione  ^  oe. 
l,v.,4   unC    !j  v.hicii  a  o-i-.i.ov.ed   the    ride   laia   do.  ii   in   the   ctiee 
oi   Jury    Y.    i.;dc*^.      *he  ^.iviug   of   wj    cllee'B   ins'irv.cticn  lo. 
1,    v.hicii  '..'fit'    t;uL.';jt6ivfciEli.y   in   -Lhe   l;uitu:-{,e    ni    i-iie    statute, 
iv  atsit.ned  as   crrcr,    ior   iho  reaton   it  autj^oriaes?   the 
pv/e I'o int.   of   exemplary  damat.eo   vfithovvu   i^iviiiG    Lo   the  jury 
any  ru '.  e   or  i-uide    icr   i.'i:>:ini-    ;?uch  dai;xief .      ^.-o^.ellF.ntw 
objections  to    tiiie   j.nr-truciii-.n  r^re  %';tlj.    lounded   out  inapjiiuch 
r.E   the    i;Ujij  jj,llovjed    .>y   the   ji. ry   ie   f-r.icll   and    is;   eo    clearly 
■v/it;.in   the   actual   daiii3.t;ei    su3t:.ine('   Ly  appciJec   as    viioym 
by    the   eviaojicc,    it  v.oiLld    pt.em  tiuit   fcxempiaiy  damages  --'ere 
noc   allov.siU,    '■xud  tiei-efore    ti-e    instruction  v;a8   not   rrejudi- 
cir.j.'  to    the   i;it:hts   of   appellants,    caid,    unaer   the   circunv- 
otaiices,    Uie  civinfec;   of   the    suiue   Cid  i'.ot  c  jnptitutt   revereitle 
ervor.      Appellee's  iust-xucticn  j.o.    Z'   iy  perhKT;e   t-u'cject   to 
the   oriticieu.  iau'it;    i-'y  appt:llaiite   thr.t   it   aoec    not   explicitly 
req-.-ire   the   jury    \.o   i^ysje    -he    veraict   on  r.  preponderance   of 
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the   evl  'ence.      It  does  however,   require   ^.   verdict   fror.'   the 
evidence,    anJ   otnei    inebrncition^  ^,i  veil  re:uire   all   fiiidings 
to   uc    irou  a  -.:r::nonJer'iice    of   t.\e   c\i.ae!icc   r.n .'.    it    is  not 
nect'-^enry  t:ir  :    triic  re   uii uiiit/.t    .e   repe-.ted   ii.  nnoxj  in.: -ruc- 
tion,  ^''-.^pcllrntfr'    rciuscd   in  .  .Xv'C-cion     o.    i'  wne   a  corr<Jct 
rtctenent    of   the   lav;,    nut   all    tiiC    eleinents   coiit:  ined.   t.ierein 
■were   iuMy  covered    cy   ctiiei    instructions  t^iven  in   their 
■bchrjf.      ""x.s:    in- tr.  ctiong  ;,iven  \:x.cn  coneidered   ar   u  -.vhcle 
fr.irly   end   -ccurately    ;t?tC!d   the   lav.    AjjlicVoDe    to   this 
CF5.  c  under   the   ti:eory   of   the   Jav  ve  h'-ve   awove    rtjjted. 

The  ni'ooi    io   ."hundftiitly   sui'l  icient   to   8U}/_  ort  the 
finr'in,'^  ^f  the   j\3ry  thrt  derer  .od   i:urr;irihec?  i::oney   fron  time 
to   +,ir-e   for  tVc   rp-ict.r.ce   iir.d    trupport  of  ;ipptljet,   his 
'ncthcx;    thr.t   Jchc\;  T/ris   intoxicated  r?t    thi-;   ti^at   of   the    ehoot- 
ir.ii    tV'.' t  he   ottaiued  liquor   of  appsllantr-,    and   that   the 
rhootlnt  vr.f:   the   result    cf   the    intoxicstion.      Tre    care   o^pears 
to  h;-'ve    ce'jn  decided    correctly   on   the  ^/ erite   ;  nd  ?.p  ro   re- 
vcrriVlc   trJTcr   Lv   K-cv.'n  hy   the   recwrd,    the   jud^n^.i-.t  will   be 
Eiffirred. 

/-ffirracd. 
ITnt    to   bF    xeTJcrtcd    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

.Jl<^^/..  ^davof^^'''^ 

o     . 


at  ji(t.  Vernon,  this 
A.  D.  1917. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Ttiesdap 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dag  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THtMfAS  E.  PASLEY,  Sheriff-. 

And  afterwards,  to-wit:  On  the  T^Oaeenm  day  of  ^mf;A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  pPINION  in  the  words  and  figures 
following: 
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COURT 


CDUNPf 


TRIAL  JUDGE 


HON. 


..H,    L.    BROYfllllTG 


Teim  i.o,    2a.  /£enda  :jo.15 

iarch  Ten^,    1917. 

George  .' Irkov^ch,  ) 

Apyellee  ) 

V.  )   Apnenl  frotn  City  Court  Lept  i.:t ♦Louie. 

T-9K0  Varnvioh,  J 

Appellant  ) 

OT)inion  by  hi^^ibee,    J. 
oOo 

On  i-ieceinber  C,    l^lb,    apj;t;l'iant  l.azo  Karavici;,    '--old 
to   ijeort;e  1  irkovic;.,    lor  a  consitlfcrption  oi    il3(.*"  his   salo">n 
buoiritee   Ht   r^Kl  Lnjipjis  Avenue   in  the   city    ol  inet  rit.Iouie, 
Illinoie  find  in  the  v/ritten  contx-act   oi    onle  at^reed  not   to 
engate   in  the   saloon   uusinepe  witiiin  ii\e    blocicy   of  2101 
i-aneae  Avenue   for  tiiree  yearp. 

Thip   ie   .'^n   action   in   aseuiuopit    uy   p.-pnellee    nt;?in?t 
p.ppellsint   to  recover  dr.raa^ep   Tor  a  Lx'cach   ol    tl.at  part   of  tlie 
contr"ct   'oy  viiich  s^^-ellant   at,reec   thnt  he  Tculd  not   re- 
engage  in   tjie   s8.1con   uui^inese-  vitriin    the  liruits   nnA   tii:e 
above  mentioned.      There  vaxe  a  vt^rdict  arid  judyaeiit  for 
pl«^'intiff  for  sj:i30(  ,    from  v;hich   the   uefondsint   orojjecutes 
tliia   appeal.     Loth  pfrtie^'   -re   forei^iierB  and   the  f?nloon 
bueincEe   sold  v;o»   locjited   in  a  neighborhood  frequented   oy 
perrons   of  thiir  nationality,      /oout  a  ;;ionth  alter   the   eale 
a   ?aloon  was   opened  at  1916  JJivipicn  Avenue,    or-tensibly  by 
appelinnt's  br^.ther,    v.itli   ap    ellant   in   chcrte.      The    evidence 
ehox=;s   thie  T)lfce   to  be   witr.in    iive    blocks    cf   li'lOl  hcjioas 
Avenue,    and   the  jury  was  amply  wr.ii'antcd  in    ulieving   that 
the    ?aloon  iwas   in  reality   cv,Tied   by     ppellnnt.      he  claimed    to 
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h*^  ve   bout,iit   out  hie   brotLer  before   the    trirl,    nnd   it  vn^ 
ehoYk'n  thfi.t   at   the   tint;   of   the   tiial  h«  v,-  c   figp.in   in  tlic   pal-^on 
bueineee   .-it  "101  Kanpae   Avenue. 

It   ie  ur£ed   by  couneel   ior  aprxilljint   that   there   ie 
no  loaFlf?   in  tnc   evidence   lor  the  a-uount   of   ti.b  verdict   re- 
turned unlef.'B   rpeculntive  iroiitc   ccn  ot       a.e   li:c'  bf>paa  of  a 
verdict  in  a  cppe   like   thie,      'ihe  pr:sol   phov/e  a  '"Oet   fla- 
grant 'breach  of   the   contract,    nnd    the   orJy   i/ueEtion  if  ae 
to   tho  PBiount   of  the   damaf,ee.      '^he   nhject   of   tl.e   contrr.ct  vr;'!? 
to    cecure   the    cnloon  biiFinef.^f=  r-i  ?,1C1  iIansM.e  /.vGr.ue  ajfeairiet 
a  loec   of  huninees   and  consequent  prolit  T/hich  mii-;ht  result 
from  li   coiaretitive   bucine?»   conducted   by  apjellr^nt  vithin 
five  l-locke  of   that     In.ce.      ^ojc   a  viol.vtiori  of   this  covenant, 
ffrellee  laay   recover  ior  loec   ol  profit?  anci   diminution   in   tlie 
value   of   the   bueinese.     ^auv/ens   v.    Cofethale,    137  111.  Ap;i.  bu3. 
These  domaeec  vtt.re  diificult  oi  ;roof   under  tl.t   circun]t:t.^ncep 
of   ti:ie  particuLur  cat-e   nnd   the  v^roof   of  dfiv..5£^e?   ie  not  en- 
tirely  ar.tisf actory  as   to  arjount.      It  app<;?rf',   hov/ever,    ap- 
pellee  offered   the  beet  proof  fivaila'ble  uvider   tine   existing 
conditions,     he    tcptiiied   '.e   lo:t  *2'    a   <icy   s.fter  the   !5.?loon 
at  1S16  j..ivicion  Avenue  vne   opened   and  lot:t  i^Cf^'C  cash.      'He 
viRj?  coray.elled   to   cloec-  hit?  doors   in  aooitt   f.i4;ht  ruonths. There 
itj  proof   in   the   record   tending.,  to   sihov;  t'nat  his  Iopp  of 
bupinesB  vs-^i?   occnpionfcd  by   tl;e    openiuf:   of   the    saloon  ly   n;^- 
pellnnt   in   violation  of   the  r^lain  teiTAS   of  }.is  contr"ct  fjnd 
the   Jury  Vc^b  wprrr.uted  in   fixing   the  dnci;it,ec   in  the   ;Tiou)it 
of   Uie   verdict. 

•^"he   refusal    of   t'uc    trial   court   zo   .-'ive   -ap^ellrait's 

inetruction  informed   the  jury  that   bexore   v.lr.intiff  could 
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recover,  he  Kurt  prove  amoxm   other   thin(.;p   th-;t    'it?  bueineee 
hrrd   been  dfimnged  ni«  a  consequence   vt!"  the   breroh   of   the  contr- 
act,     ^'he  execution  and   validity  of   tlxe  contr.- ct  f?re  not 
<5i«=n-)uted,    n  >3rei"ch   thereof  v;--?   clcnrly   p^o'-n   r'nc\   the  -itloin- 
tiff  YvT-   entitled    to   reoovei*  nt   leapt   nominol    d?>macee 
witl'out   sny  pi'oof   of  ncturl   df^r\?f:e!s.      'jody   v.    Crndit,    186 
m.?7,7;    -^rmjidt   v.    OJ  lup ,    111   Ills. 498.      Vhie   inf?truction 
c'id   not    i?tnte   the  law  correctly   ^nd   it  v.-ar  not   'irror  to 
rf'fufje    It. 

("vojiellant  ur(;ei?  o.r   error  ti^e  ifivinf;   of  appellee's 
in.^tructions   one  and  two  v/hich   informed   the  Jury  th^.t  if 
they  believed   free  p     .reponderance  of   the   cvif^ence  tiie   c  m- 
trct  vfip   e::cci;ted  rr.d  that  dcfendnnt  had   virlr'ted   the   Br>me, 
their  verdict   phould   he   for  tlie  r,lp.intiff.      O'heee   in«->tri!C- 
tlonp   i'tp.ted   correct  princjplep   of  Ipv;  ard   ti  e  inetnictions 
in  the  C!u*e  when  considered   v~>  n  rrhole  correctly   infonned 
the   Jury  ?i=   to  the  nernure   of  daiap.fee.      It  Tr«?  not  necessary 
for  errh   inptruction   to  ?t!-te  the  -rearvre   "f  '3f?in?.£;es.      "Hie 
verdjot   v.-'p  wrrrar.t.ed  hy   the   evirercG,    no  "f? ter ip.l  error 
or>pef>rr   on   tjie   record    nnd    euhf?t-?ntinl   jurtice    peer;?   to  K^ve 
been  done.      Hie   .judrnent    of   the   trirl   court   if?   tiierefore  al- 
f  irrsed. 

Affirmed. 
■:nt  to  le  re--;orted   in  full  . 
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/.  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF.  I  have  set  mg  hand  and  affixed  the  seal  of  said  Coyti]t 

at  jiit.  Vernon,  this ^  ^  \j   -^r 

A.  D.  1917. 


Clerk  of  thdAppellate  Court 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  a L  Ml.  Vernon,  Illinois,  on  the  Fourth  Tue.sdau 
in  the  month  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  hundrfd  and  .seventeen,  the  same 
being  the  27 th  dap  of  March,  in  the  pear  of  our  Lord,  one  thousand  nine  pundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harrp  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk.  TfhMAS  E.  PASLEY.  Sheriff: 

Eirhteenth        /June 
And  afterwards,  to-wit:    On  the    fmt&etaii-  dap  oflApM,  A.  D.  1917,  there  was  filed  in 

the  office   of  the  Clerk  of  said   Court,  at  Mt.   Vernon,  Illinois,  arf  OPINION  in  the  words  and  figures 

following: 
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£RROR>TO 
APPEAL  FROM 


Circuit 


0.   L.   i'^^allToeck  et   al, 


Appellants 


COURT 


...lidivards... 


COUNTY 


J 


TRIAL  JUDGE 


HON. 


J.    C.    KEPil 


(.:z. 


Knrch  Terr;:,    lt»17. 

) 
Appellee        ) 

"f.  )      Appeal   frcwft  ::.dv;arOs, 

) 
0.i.,Hallbeck,    et  al, 


AtipelJantD. ) 


Opinion  luy  hlgTste,    J. 
•-«oOo— - 

TViie  w-ip  an  p-ction  fcrnutht   before  a  jus-tico  of  tlie 
pence  by  appellee,   '.if.G.i/iarlcrQftn,   afainpt  ap'^ellrtnte,    C   T,, 
Kalibeck  and  .■  ,   j  ,   Hallljeck,   partners?  under   the  iirm  name 
of  nallt.cci:  and    :on  fcnfr,Tti,e<i  In   the  ret'^il   ircpleraent  and 
machineiilTausines'S,    at  '  e»t   Salerfl,   Illinoir?.      'I'^iC   sr:it  vms 
to  recover  tianiat-es   i'^r  the  alleged  breach  of  a  vrerrsnty  in 
the   sale   oi   a  i.;aeollnc   enf.,ino   by  ar>pe11anti?   to  a--:  .ellee. 
Ihe   trial,    on  nn  appeal   to   the  circuit  court   of  •  dvjai-dj? 
oount>,   resulted  in  a  verdict  lor  anr.ellee   in  the   rim  si' 
^96.67.     ijy   tiiio  anntnl   appellants?   Pftck  to   r-'verse   the 
Judgment  entered  on  this   verdict. 

The  q\ic«tion0  ol   viietiuer  there  v.'ag  a  varrfuity  cl 
the  engine,    and  il    so,    whether   tiic   eritiine   iuliilled   thnt 
warrant^',    vrei-e  qutstionp  ol   fnct   to  be  dete joined  by   the 
Jury,     hy  returning  a  verdict  for  the  r-lnintlff  the  Jury 
decided  "both  these  queetione   in   the  nffirra/?tive.      ApT-sellee 
teetified      .:,hallbeck   told  Idu   tiie  entiine  \>n>if  Jurt   np  <,ood 
ae  a  nev.   one,  had  heen  used  only  two  weej<e,    v/j^e   in  first 
claee  condition  nnd  v/ould  do  the  work  for  widch  anrieiiee 
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wnnted  It.      O.L.Hall   eck  adailtted  he    told  twrt-'ii  ec   t]:e  en- 
ein«  vould  do    the  work  nnd   t^ke  onre  ol  ty.e  buuineee  h« 
yrae  buying;   It   lor  :ind   f?ervc    nic     vrpone  jupt  wp  well    an  n 
new  one  I'ron  the  fnetory.      It  1*  f'.dmitted  »Te?o  by  ?»Tiriel- 
lante  that  they  knew  apTcllee  vs'^nted    tl'e   enrine  to  ime  in 
lifhtlng  hif  Jevfelry  r?tore,    nnd   thct  the   wv^ter  j^cVet  on 
the   ent--,in«  wnis  crncked  v,'hen  It  wrp   eold,   and  did  not  jaufK  in- 
form apnelle*  of  that  fp.ct.     The  evidence  ehowe  the*  apT>el- 
lee  had   1; rouble  with  tlie   cniiine,      Anoellnntc  contend,  hovr- 
cver,    this  wap  due    to  the  l-tct  nT,{,ellee  did  not  Vr.'v-v   >.ov.-  to 
run  tlrie  ent.'iiie,   and   there   ie  esome  evidenf;t>   tending   to  eu-^- 
port  tJiis  cojttention.      ^here  i»  also  evidence  tending  to 
show  thr.t   the   entine   did  work  ^'«fc^l   before   tat-'le,    ■^xid  »■  iter 
it  wr-B  returned   to  appellmite,    and  th^t  the  cr?sok   in  the 
v?-ter  jacket  did  not  materially  atlect  the  vforkin^   of  the 
engine.      Xhe  Juiy  saw  and  heard  tiie  witnesses  testify,    and 
there  vrne   sufiicient  nroof  to  vmrrnnt   the   findini;  there  wfte 
an  exj'jreEB  warranty  and   tk'\t   the  enj-iine  Irsilcd  to  frliil 
that  warranty,     linder  the  well   .«-.nd  loHf,  c^trihlished  rule 
that   the  verdict  of    the  Jury   should   not  Ve  disturbed  unl<??» 
clearly  figainst  the  'i.'eifj\t  ol  the  evidence,    th^t  fir-'int: 
should  not  he    rc;t  arirte. 

Counsel  for  appellsnts  aspi^n  ap   error  the  f-lving 
of  all  hut  one  of  the  eijht  in»tructlone  ^iven  for  ar^ellee. 
These  inetructione  vere   ;.ot  carefully  drawn  Rnd  emtnined 
Esinor  inaccuracies  but  v/hcn  coneieered  r.p  n  Vihole   ?jid 
treated  ae  n   serieo  they  do*  not  contain  puch  error  «je 
\?ould  warmnt  a  reversal ,     ^onrrslaint   is  oleo  n:ade   of  the 
court's  action  in   riifuein^.  to  tiive  ani^ellajit**    eighth  in- 
stixkction.      This  instruction   infomied  the  Jury,   ratnong   other 
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t}iin£(»,    thnt  In  t)ie   ttnie  of  second  hand  £;oo<l»  no  vnrranty 
is   iropliwd.      Vher«  vrn  no  contentl-^n   in  t/nis  c-  ee   nf  jsny 
Implitd  v/arrantj,     tnd  nppellAnti?   eo  state   in   '-wOir  -.rcuniwr.t. 
It   i«  poesible  cioi  cover  that   second   iiand  j^oodo  nw»y   be   e>oId 
unaer  such  oircunrtances  a©  to  r^ipe  nn  ijnpli<d  varr^nt/, 
Buch  lor  in»tnnce   si?   the   r.'rk3e   of  toodg   lor  p.  ^riov-ti  pnrti- 
culnr  purpose.     It  wpp  not  error  to  refuse   this   instruction, 

A[)p«llant9  also  urge  as  error  tiie   adr.iiepion  over 
their  olajeotion,   of  the    teetimony  of  RrnelXfO,    tjrif>t   '-.L, 
hal.ll.eck  agreed  not  to    rrelX   the  note  c  iven  in  payment  lor 
the  engine,      'hile  this  evidence  in  no  v^'a;/   tended   to  vtove 
a  wnrranty  or  breach  thereof,   yet  it  was  a  pp.rt   of  the 
traneoctlon  and   the  adninplon  of   the   fustiae  "^fs  not  "irtcjrJnl 
error.     Hic  question  ceked  appellee  ap   to  v^hother  n^-  elimit 
didn't   eay  at   the  end  of  tv;o  v.eeko   *'that  the  er.t»ii^e  vae  in 
fcood  condition, "  trao  ItiadiiH;   but   tJiC  infornir.tion  sought  to 
he  elicited  wp. sj  proper  and  the   f<?r»;  of  the  question  was 
not  so  laatcrial  uh  to  ainount  to  roversible   error. 

The  vei-dict   i9  r.ot  ofjainet  the  vvcight  of  the  evi- 
dence*  no  iwiterir;!  error  appenre  on  the  record  raid   the 
Judjjaent  should  accordingly  b«  affirttied. 

Affirmed. 

Hot  to  be  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  Di.strict  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  a/fixed  the  seat  of  said  Couijt 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  ML  Vernon.  Illinois,  on  the  Fourth  Tue.sdaif 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  dav  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 

Hon.  Harry  Higbee.  Justice. 
CHARLES  C  JOHNSON,  Clerk. 


"\ 


THOMAS  E.  PASLEY,  Sheriff. 

Lif^htoenth        June/ 
And  afterwards,  to-wit:    On  the  ^MtteBttA  day  of  ApMl,  k.  D.  1917,  there  was  filed  in 


the  office   of  the  Clerk  of  said  Court,  at  Ml   Vernon,  Illinois,  an  OPINpN  in  the  words  and  figures 
following: 


George  A.  McHatton.,... 


\  Appellee 
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No.  .56 

March  Tenr.,  1917 


\ 


Alton,    Grajnite  &  St_.Louis   Tr^^jtion 
Co.,  Appellant 


O0I.A.  474 


ERROR  :T0 
APPEAL  FROM 


City 


COURT 


-Ai-ton iii5mn 


TRIAL  JUDGE 


HON. IMiFS...Z.» niCJlIlGAN... 


TcjBD  'io.   36.  A{.'en(la  :;r).56 

Rarch  Tor;.:,    IS  17. 

ceor^je  A.  kchatton,  ) 

) 
Ap-ellee  ) 

V.  )  Appeal  from  city  Ooui't  of  Alton, 

) 
AltoriiUrrinite  A.   ';;t. Louie    ) 

Traction  Cornneny,  ) 

Appellant  ) 

Opinion  by  i<.if,V.ee,    J. 
---oOo-  — 

Thl»  wo.»  an   .action  on   the  c«?«c  "by  F.ppel"le<''. , 
ueorg:e   a.    vcKatton,    in   the   city   court  of   tht  City   of    '^.Iton, 
to   recover  irom  appellant,    the  Altor.,   Granite   and    .t. Louie 
Tr»:\ction  Co^npany,   daaia^ei?   on  accourLt   of  rjerson-il    injuries, 
'ihe   decl?»r'itian  nnnn;  is  ted   of   one  eount   nnd  alleged  In   pub- 
st^nce  thnt  ar>r'ellrnt  %7"?   tlie  ovmer  of   -md  oper-^ted  r>.  line 
ol   i?i:roct  c^rp   in   the   city   'if   .\Itoin;    tiir>t  appellee  'ijeoajoie 
n  pappen^er  on   ^ine  of   itp   c^r?  July    '5,    1936,    on  v.'ashinGton 
street,    to  be  n?>.rri©d.   to  or  nanr  the   intar section   of  v,ap>i- 
iufton  and  ■'r^'^m   rftreetp;    that  It  wis?   the  duty  cf  Rpr)0'l?int 
to  kfifp   '•nd   c-une  thf?   c-t  to  r«j»n'^in   ot'tion^ry  a   reasr-risble 
tire  to   ensVle   pinrelicK   t?>  .'TiTi.(;;ht   thercfr-rta  rjp.fely;    that 
nppellpjnt  4tid  not  r-.-gard   j?ur.h  duty,   i^ut  while  apnoJlee   in 
the  ♦xercipe   of  due  c?ire  p.nd  diliRoncG  wf?   -bout   to   nlifiht, 
pppellant  negligently  cn.u?ed  thfl   C'>r   lo  "be   fiuldenly  -nd 
violc-ntly  etnrtcd,    ^/liorehy  j^ppellef;  v;r   throv/n  from  the 
c^r  Yiiit?i  Rrr-^t   vir.lence  and   puflered   severe   in.luriet?.      Xii« 
plea  of  genrrnl  is  rue  was   filed  rund  the   esse    tried  before  a 
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Jury.      A  veralct   ioi*  »' L>  ■     wrin   returned  jtnfl   thtj   tr-ic- 
tion  coi'iprany  h.'»c  nppcnler?    ir    tliip  rourt. 

Appellee  cc:ntcnde<l  en  the  tri'.l  tL".t  the  cr  «->* 
ptarttd  ju-t    .'0  he  w.^o   fte^ir'^nt  frori   the   rc'r  -olfsttorti  to 
tliO   lower   t'tep,      Apvtilrint   ineirtcd  /apeiiiec  r^.^c'e  no  laovfe 
or  attt-Lipt   to  .-lifciit  until   ^I'ter   ti-ic   c   r  v;fij«    -tpvtcd.    This 
staz   tlj.e    •rir.oipal  Inct   controverted   on   tho    trinl ,      iivc  v-it- 
neueee   toetiliod   in  beViaXi"  of  ap^icllee   incXudint:  i  is   ron 
find  hii-it-elx,    ae  to   the  oircimt'tfmces  of  the  Acoldcnt  nnd 
four,    includiiii,   the   c->nduct'^r  -^nd  diotoxvian,    t« stifled   in 
that  respect  for  a-.v.ellant,      Cov  'psl   for  npnollrnt   '.'evote 
R.  conri'-'er -1)16   .I'lrt   of  their  hrist  and   arcuraent   to  their 
contfcation   thr.t  the   Ys?rdict  ie   contr'^r;^''   to   t^e   cvi''ence.    ""he 
evider-cc   ip   tOitCRhrt  contr-'.''. ictory  on   porce   rf   t)  e  c-mtrovertod 
£^(:ts,    i.ut   th(-    verdict   ehculd   not  be  di  rturhed  7/ere   the 
record   iroe   of    error. 

Tv'o  inptruotiont?  v^ere  given  in  beh^.lf  of  ^T.ellee 
tti»ci  ijinetcen   In  biLhsll    ol  acpellant.      The   trir.l  court's 
rfclu&r-.l    to   i,,ive    the    follovir.g    in  =  tri/C  t  j  on   olfercd  by  f^ppf/l- 
laut  ie  KBt-igned  as   error:    "/ou  p.H'   irn^triJctcd   thnl  the   dec- 
larntion  <ioeE  not  chnvfe,    re  r  f.r'-i'nd    of  recovery,    that   the 
deltindj=ir».t  did  not   kee^j   ite   c-'^r  iBf^^iting   nt   !::ro',n   ptrtet  e 
euii'icii.nt   ItJi^th  cl    ti'-uc:   lor  '/laintilf   to   let   off  of    ©uch 
err,    out   tiiTtt   ti.e   "ctimablc  nefiligence   chnrged   ie  the  eudden 
Rj-.d   violent    ctprting   of   the   c  r  t.hrowiii^  nlnintiff  ti-.ere- 
fron,      xou   rre    further   in  et  rue  ted   tlK>t  u:\lese   puch  -otionnble 
ne£;lit;enc£   is  proven  «.c  chyrgted  yovir  verdict  nu  -t  be  not 
fiuilty.**'      Vhie   infftruotion    rontnin?  nnt>dnp  n-^terlr;!   thnt   i» 
not   fi;l?.y  covered   by  other   inetrvxtionp  c^i'vc-n  for  nprellrnt. 
The  ciuj-r^-e   in  the  declrnti-'n   '-ppe'  rs  to  he   -t  ir.itch  a  ohnrge 
of  fnil'.:re   to  wait   a   rcaponahle   ti-  e,    no   a   cher^e   of  ne(i:li- 
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cence   la  starting.      If  tue  c-r   etarted  wniie   avpollee   In 
the  oiercii^e   of  due   cfire  Y're  f.li£,htlnt:;   thercfrnr.,    it  ncc99- 
oarily  fnilccj   to  unit  n  reBPonj^lile   tiuie, 

llie   sooond  inj^truction  t:,i\en  for  ApTielloe  re'-rds- 
RB   iollowe:    "'Tie  onurt   inptmcte  you  as  a  inr-tter   --f  Inw, 
tl-.nt  vdiere  tv-o  witnespcp   tertiiy   directly  o     o^itf   to  f-«<ch 
oUier   on  -i  id--=Ateri.'\l  v.oint   r.nd   ;^re   the   oniy  onef   th'-t   testify 
directly   to  the   Ban©  point  you  .^re  not  ''ootirjii   to  consider 
the   evidence  evenly  balanced  or  the  point   not   riroved;   you 
laay   iv.i:>:.rd  all   the   isurrounding  lacta  snd   circur:if't?!nce«-;  T-roved 
on  the   tri.-il,    -mu  t.i'v^   credence   to   the  ont  vutne«?s   over   the 
other,    if  you  thinlc  uuch  I'nctp  end  circuj.'i?jtancee  wnrmnt   it," 
Tha  giving,  of  ti-ia  instri-ction  is  assigned   -d  error.      Vriie 
thi?   incjtruotijn  is   eomeviip.t   argiaatntati\re  and   is  not   to  he 
■liiolly  cDL'i.^ended,   yet   it  doe»  not  contain  rtrvcrsibJe  error. 

Vhfe  p.osit,n!;ient  of   error  upon  appellee's  firpt  tiven 
inotruction  rires'Pntr  n  no  re    rrcrious  quftntion.      It   i?   is 
fellOY.e:    '''ihe   court   in s'trvct. 5   the   jury  thnt  the  defendant 
ptrec't  car  coaipany   is  repponsjille  to  pas'senf.ers  for  the 
wrongful  aotfl   of   ite   servants  ixnd  agent?  while   eninloyof^   .in 
runnint;   ti»eir  crrv,    -fhcn   puch  v/r-intf :il   ■  cte   .-re  oorsriitted   in 
conncGoion  witli  the   operotion  of  ito  cp.re,    nncJ   if  you  be- 
lie-ve  froL".  all   the   evidence   in   this  case   tl^at   the  defendant 
ptrfcct  cr.r  com-Huy   rto'';r>pd   its?   car  at  or  near  ti^fc   cfmer  of 
fcaei.lriiston  and    .-rcvn  streets  ■  nd  tlion   ^-uddenly     tarted 
Ui€   f??.ii.e,    *hile  ;.)l?intiff  -v-^   in  the  f..ct   of  aii(hting  there- 
froii,    nnd   ti.-.;rehy  c'-vueed    the  plaintiff  to    'oe   thrown  from 
the   c-r  ajid  injureii,    if  you  believe   from   the   evidence   that 
tr;e   plftintiff  wp.?'  in   t'uQ   fe:erci«4   of  all  due   c-  re   nnd.  caution 
for  his   o»,'n  safety  at   the   tine,    then  your  verdict  will  be 
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for   tl^e    .-'Ir-intifl   in   ruch   an  £i.;ount   <■  f?  you  /nay  believe 
from    tho  evidence  he   13  entitled   to  rocover."     iicvornl 
©■bjactlone  ?rc   ur^e-i   tc    U-is  in»tructlon,    tue  uo»t    :ericu8 
of  rliicl-.  i?   t...,jt   it   le-veo  the  Jury  iree   to  t.lve    ;ruch  dwn- 
•i^'.e  a;r    they  tiiy.ht  tiiink  the    -I'^intij.l  outht   to   i-ec:jver  vith- 
out   c  niininfe   tneis*  to  Cvny  Icjiv-il   rule   tax  llxlnti  d;nnf.'.-;:cG . 
la  :.urLl  Cora  Co.   v.  Kovfcll,    r(>4  111. bib,    r-n  ini:truc Lion  told 
the  jury   tu;  t   in  caee   they   found   the  del'tin-L-^nt  ^Viilt^,    it 
>vrii<ld  'tccoiae   tiifcir  <juty   to   aesfpS'   t>i€  dfun«t.eEi  and  t.ive   to   th« 
pltintili    such  a   eiin  ag   in   theix'  judgment  vjouji,   lairly   o^a- 
pcner^tc   tjie  widow  ajnd  next   ci'  kin  Tor   the    jecuninry  injury 
or   iocr  n  t  to   exctjed  iiovevex',    thci   atatMmt   rued   for.      The  opin- 
ion in  t:l:it  Crtpc  uieapyjroved  of    r=!id   Inf.trvcti-^n  and  rc- 
vieT.'Qd  a  niuriuur  of  caees   bearing  iJ.>on  t>ie  '.'uertion,    f?j?ying 
in  .>-rt:    "In  Ki:it;iitliat:er   v.     fiftn,    6b  113, a3b,    which  *j?=.0   sii 
octi.m    -'f   trespnoa  oj:    tue   caee,    tlie   cnirt  tif'-vc    to   the  jury 
(in  i:i£?trv.cti.on,   which  told    thes-'j  th<:',t   they' ahould   find   lor 
the  plrantiii    such  u.-isi!.^..e8  as?   in   their  jud,  isent,    iroci  the 
e^iticiice   in    vjiir;  c^.U!?ti,    tiit  plnir.tili    ou^i.t   to  recover,    not 
exceeding   the    su:.'i  of  iSOf.O;  •    .-snd   in  riLC'i'd   to   ti  is  inetruc- 
ti-,n  xc    t/.erc    sr.id;    '."he   Instruction  van  v^roui_,,    upon   t};©   ;  oint 
of  d.-'cnn^.ec   in  telling   the  jury    tiiey  mi£ht  find   lor  tlie 
plai.'.tilf    3Vich  dnastes  ae  in  their  Judt.:mt.nt   irou,  the  e*ir- 
dence   in  the  cause   the   ..Inintiil   ou^iht   to  r^^cover.      This 
Iclt   the  Jury  fre*";   £.-cope   to  iive   jjuch  daisct/cs,    ao  according 
to  their  individual  notions  of  rij.:ht  and   wrong,     iJ'iey  ui^lit 
think   tr.t    -1;  intiff  cur^'t   to  recover,    uninided  1;y  any  le^nl 
rule   of  d-sifit,er,    and  without   regard   to  tlie  dry:jat,eo   euiytained. 
In   xftldron  v,   l-K.rcicr,    S?  13  3.55''.,    im   inrtructicn  vms  iicld  to 
be   erT-ner\p,   v;hich  directed   the  jury:    •Ui    ".hey   j  ound  for  the 
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plain ti If  to  nllow   j'uch  daaw^.o*  a*   they  bel loved    Irora  the 
evidence    phe  \vr.p   cMititled   to'    end  '.w   there   nr:Jd    'it.   should 
hR»i    been   ?ucli  djuar-jjeo  nr   pi\e  rad   sjtistflined,    nnd   unt  have 
ai  ven    to   t)i6  Jury   the  wide  latitude  of  rlloTir\(-   h<*r   cuch 
dnma^cp  ns   thoy  nifc,ht  dcera    )»he   -/af   entitled    to'". 

Under   the   foi:ei.(>in&   aut^ioritier   t."  i  h  instruction 
if  clojtrly  crroneoup   rnd  no   other  in!vtructi<-!n  f  iven   :m 
either    E>i<le  cov<r;rfe(i  the   s^nwe   euojcct  or  cx?rod  tlic  error 
tlicr' in  contained.      Appelant  Renitne  nr  error  p.nd   c  intend  e 
in  i  "us   £irt,uiaent  tJiat  tiie   vei-dict  v//ve   erce^sive   rind   under   ti.e 
tvidence    tido  cv^ntusntion  iy  iiot  y.iti-*out  uierit.    3t  would 
therefore   appear  that  the  error   in  the  inr^truction  concetn- 
infc  the  asecrataent  ol  dt.metee  may  have   been  pprticulstrly  in 
jurious  to  avpeiluut   ns   tbe  jury  tieve   not   thereoy  -c  ■'nfined 
to   the  dasjE^^ee   euptainod  by  rppeliee   in  deternlning   the 
aniGijmt   to  be  aJlov.ed,     .ut  vere  riven  lihcrty  to  five  n  ver- 
dict  I  or    'uch  an  aiaount  ne  they  believed   frt.'ar'.   the   evidence 
aipellee  vmo   "^entitled   to  recover". 

ior  tiic  error  contained   in   ins  true  tir-n  nxinher   one 
£:iven  for  nppeliee   the  judfiaent  will   h©  revereed  find  the 
cause  remanded. 

heversed   nnd   renjmded, 

7;ot   to  lic  reiported   in   .full. 


:ThI    S^fcJ 


fe-sbflas. 


/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the-'  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mv  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  alftxed  the  seal  of  said  Couft 

at  Jft.  Vernon,  this .^^5=^^  ^^,.  ^f  ■aJ,^.±1^<^ 

A.  D.  1917. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tuesday: 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  seventeen,  the  same 
being  the  27th  daii  of  March,  in  the  iiear  of  our  Lord,  one  thousand  nine  hundred  and  seventeen. 

Present:  i 

Hon.  James  C.  McBride,  Presiding  Justice.  I 

Hon.  Franklin  H.  Boggs,  Justice.  I 

Hon.  Harry  Higbee.  Justice.  f 

CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY.  Sheriff. 


Y.ich.tcent'ix        Ji 
And  afterwards,  to-ivit:    On  the    Tntrteentb  day  of  :Jt, 


YiT,  A.  D.  1917,  there  was  filed  in 


the  office   of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


.Laiie 5.r.o..s... .^.^.l-rwinj,..,, 

Appellees 


'7  6 


APPEAL  FROM 


..C..i.x..c.uii.. 


COURT 


Willininson 


COUNTY 


TRIAL  JUDGE 


HON. 


...11, 0..,..POTTER 


Tern  ^o.   45.  Agendm  ho.2A 

March  Terr.,    1917. 


ic';.l:;nid  ;  illirig  Cour&ny,    ) 

) 
Appftiifint 


3ane  r.ros.   A.  xrvin,  j 

Appelleee    } 

Opinion  by  higbee,   J. 

Appellant,   lUchland  fJillinr  ^oB^^any,    r  cor^^oratlon, 
broutijht  suit  l>efore  a  .jiiptice   of  the  pcf^ce   p^.-^in't  .i.d  I-nne, 
Joim  lane  cind     ill      rwln,    hriving  d',-r).e  liueinej'f?   »i?  l«ne  Bros, 
u     rwiri,    armelleee,    lor   .184.81   ror  a  13113    ior   Teed,    fur- 
niphcd   tiie  latter  ''iy   tl'ie  ■  lUing  ronT)??ny.      In  the  circuit 
court  to  T^,lch  the   Cfise  wep  a-?n>ealcd,    It  v.-p   sti-'ul?>ted  'oe- 
tween  the  partiec,   thnt  the  clnirc  of  OT.Ttellant   is  subjstnn- 
tially  correct;    that  appellees  boufiJ^it  the  good;?    indicated 
by  the   bill   attached  to   the   claim  nnd   tlv  t   the  --iricGS 
chare;6«(  were   reseonable;    thrt   np-pollnnt  would  ijot  bt   re- 
quired  to  prove  itt?  booke   or  itt?  bill    but   thnt  ©.opel'iees 
depended  entirely  upon  the  defenee    oi     et   oi'f   or  payment. 
There  was  also   filed   in  the   circuit  court,    s  plea   of  Bet 
off  by  appellees,    clniniinf.  pay   for  S718  yarde   oi   dirt  han- 
dled by  thcsa  nt   27i'j^«ents   fc-r  ynrd,    fraounnting   to    ;,102r\45, 
out   ni   Taiich  they  offered   to  p-ny  appellant   tlie   ry;iOunt  Que 
it  u^on  it«  bill, 

Appel5eee'    clmlm  of   pft  nff  np-rrr^  *.'"  1:-"W  v-^n 
based   ot\  n  contmct   for  .-ffifiinc   for  n    py/itch  nn('^.  placing 
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drftin  pipe,    yit/itd  l^y  Jolm  i),    Vogt,   aane  r.rr-s.   <-  ^x-nin  R.n(l 
appellruit.      Appellant  clairip    to  Inve   oaid    voi^t   f.nd   anncrnee* 
ail    it   owed   them  for  the   work  done,    ai-wuntinf,   to     l£96.r!5, 
and   it   af^pearo  thot  no  clsim  w:'.«  made   for  any  i'urther  r'.'-::oimt 
due   tlie  cositractorif,    until   it  vae   I'iled  ns   r    ret   oil  to   tliio 
i?uit   in  the  circuit  cox'rt,      iiie   trial   repiOted   in  n   verdict 
lor  vV-'.OC   in  favor  of  a-'vpelleos  end   for  tiiat  nyiount  .iudf.- 
raent  v/np  entered    by   tlie  circuit  court. 

Appelleoe  hnye  iiied  no  "t^rief  here  !»nd   i^or  tbio 
reason  the  Junpjment  v/ill   ue  nrvs^rfted  and   tbe  c^usc  remanded 
pro  fortni?.,    in  accordance  vsith  rule   27  cf  thia  court,      ■■•€ 
are   e^piaciaJly   inclined  to  enforce   trdp   nile  here   i'or   the 
reason  th?!t   it  does  not  ap'^e-.r  from   the    record  hw?    the  ^WTy, 
under  the  prcoio,   could  hn^e   arrived  at  n.  verdict   in   fa\or 
ol^  apnelieee   iar  the   araount  nafr<ed,    nl^o  "bocause   thie    puit 
iB  againrt  j-ane  ijros.   ic  -rwin  v/r.iJe   the   ci^'vijn  oi    n-et-ofl   is 
based  upon  a  contr.T.ct  v/ith  and  v(ork  done   by  John  P.    voft  nnd 
iane  ~ros.   &:   .- rvin,    nnd  it  dcee  not  ny  .fcir-r   iro.rs   the  proofs? 
vdiy   a   cet-aii,    claimtKl    to  be   due   aripellee?  and   Vogt,    could 
be   ailov.'ed   ai.ninrt  appellaiit   ia  lavcr   oi  ap-'cllees  r.lone, 

Heversed  ^nd  remanded, 
lict   to  "be   reT?orted  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  oflllinoi.s,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copuofthe  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  m^  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  aglxed  the  seal  of  said  Court 

at  Jftt.  Vernon,  this ,^^k- O .  ^;!^t\^ —  dag  of  April, 

A.  D.  1917. 

t^^xL^M^i^l.^..__, 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  begun  and  held  at  Mt.  Vernon.  Illinois,  on  the  Fourth  Tue.sdaQ 
in  the  month  of  March,  in  the  year  of  our  Lord,  one  thou.sand  nine  hundred  and  .seventeen,  the  .same 
beinti  the  liTth  dao  of  March,  in  the  uear  of  our  Lord,  one  thousand  nine  hundred  and  .seventeen. 

Present: 

Hon.  James  C.  McBride.  Presiding  Justice. 

Hon.  Franklin  H.  Boggs.  Ju.stice. 

Hon.  Harrv  Higbee.  Justice. 
CHARLES  C.  JOHNSON.  Clerk.  THOMAS  E.  PASLEY.  Sheriff. 

And  afterwards,  to-ait:  On  the  tf^eTScmi ddi;  of  Ajmt  A.  D.  1917,  there  was  filed  in 
the  office  of  the  Clerk  of  .said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


o  i.A.  477 


ERROR>:T©: 
APPEAL  FROM 


.C.ir,.c.ul.t... 


COURT 


Jaci^son.. 


COUNTY 


TRIAL  JUDGE 


HON. 


.CHARLES   K.    I£ILI£R 


a\--H 


Term  3Jo.   46.  /«tnda  -o.lG 

l4Arch  Terr.,   1317. 

Th«     eoplo   of   tlie  ntr»te  of  Illlnolp    ) 

) 
for  the  uee  of  !  ary  Botlsmnj:),  et   al   ) 

\ 

/ 

^pelleee    ) 
▼.  j  Appeal  t'mn  Jnckson, 

The  Title  .luarajcity  6.  L-urety  ConiDany,) 

) 
/^poll&nt         } 

Impleaded  "nitii  JoBiee   ■/.  Brovm. 


Opinion  hy  liigbee,   J, 
--•oOo--- 

fhit>  capc  wr\e  Jieretofore  before  this  court  upon  p.n 
appenl  from  tlie  judci'i'i^mt  of  tiiC    trinl  cr.urt   efi.jf?tair!ing  the 
demurrer  of  oefemlnntr'  to    the  declnrntion,    v/iilch  ■^■;e  hel;?   to 
be  err-^'neoufii,    the  jud^oaent  being   reve?r8ed  and'  the  ciuipe  re- 
maned  ^Ith  directions  to  overrule  the  denurrer.      'Hic  ';  corlc 
etc.    V.     irorm,    194   ni.App.246.      "'-■he   facts    of   tVie   cpe   as? 
set  forth  in   thf-   declaration,   nrc   fully   rtji+ed   in  th."it  o"jin- 
lon.     Upon  the  rejtinnding  order  in  that  cape  being  filed  in 
the  circuit  court   of  Jricks«on  county,   defendant  Jraaec  «« 
Brown,    filed   two  cj^d  defendant,    The  Title  Guarnnty  ^  -surety 
Corapany  filed  eleven  epecinl  ple?»s   to  the  declaration.      ?o 
thope  plens  plainti:f  filed  teneral  demurrers,    vLich  xerc 
sustained  by   the  court  nnd  defend;>ntri   elected   to    ?t.nd   by 
their  pleas.     Judgment  w^?  entered  fi^'ain-i-t  defendcinte   in   the 
evm  of  v50oo  debt,    and  i5000  daniBgeB.      iraa  tiir.t  judt^nent, 
The  Title  Guaranty  t.   ::.urety  Cnrnnany  nlonc,    oppealed. 

'ilie  eleven  opecial  picas  filed  by  npeJlant  aT  1  et-sd 


•1. 


r-  "^ 


.V.i«X    ,'-:'SdT    ilOiiS34 


1 

. } 

-sion^rf  ■  •: 

3r<»ot'>:  »t3CT 

{ 

Xc    •; 

„:H>i  to  »«f;  ^rW  tol 

rm-Y'f 

X,i;^V)',-'rv;. 

( 

.T 

( 
( 

( 

...■wi;'  ®xc?- 

,  J  A    li,, ,,  „ 


■-trTlsTO   !?.,*•   ?  no !.?'?■■'>«"'!'>   ('.(.♦!'"   Sftama 
:.t  ni  1  •  , .  -^,;. 

J  5 

'to   dUlS 


in   eubetnnoe   thnt  the    anld  Jnmep   .<,   jjrovm  icujued  the  wor- 
ranto  Involved  without  any  Authority  from  tlric  coi.nty  toward 
of  Jnokpon  coxuity;    that  at  the   tinic   of   the  iprupnce   of  eaid 
county  orders   tiie  county  of  Jnckeon   wns   not   indebted   to  him 
and   tiic    eaiiie  were  illot.al;    th^t  he  negoti'-'ted   nnd    cold  ti^em 
to  ueeee  ae  a  private   individual  ?ind   not  ne  county  clerk; 
tiiat   such  warranto  were  not  negotiable  and  ueo«»  bou^rht 
them  lor   sr.eculative  nurpoees;    that  the   enle  and  nefcotintion 
of  thera  toueeee  were  not   official   (nete;    that  the   lo?'?'  of 
usees   if  miy  wae   ;^ot  the   direct   and  proxirar>te   reeiilt  of   the 
iepuance   of   such  warrant?  but  frriB  the  direct   'md  proxiEi«te 
result  of   the  subsequent  act   of   paid   i'rown  t>n  "  nrivpte   in* 
dividual  in   celling  and  transferring;   said  ^j^rrants'  to   thesn 
for  a  large  diecount  and   for   epeculative  -airpoee?  -^nd  for 
their  individual  gainc   and  Tirolits*;    thf  t  there   i:-  no  joint 
rignt  of  action  in  ueeee;    that  ar -reliant  •w;*s   on.ly  legally 
obligated  for  the  fait'Jtiful  discharge   of  tue  official  duty 
of   said  lirovji  as  euch  cltrk  <ind  that  the  nctp  here  cmplained 
of  were   "beyond   the    ecope,   power  and  Authority"  of  rmch 
c   erk;    th.it   puch  vmrrante  mere  not   si^-^ned  by  the   treasurer 
of  Jackson   county;    that  the  county  iiad  not  paid  nny  of   tiiisn; 
that   they  crested  no  liability  atiainot  the  county;    tn»%   ©-"id 
Brown  did  r>nt  violate  nny  of  the  c~nditicn»  of  hie  bond  r,e 
county  clerk  and   th.;t   usees   by  -purchasing   tlien:  acquired   :\o 
right  of  action  atiain-t   tlie  county. 

In  the  former  opinion  of  this?  court   in  tiriie  cp^e,    it 
wa»  taid,    "Covinuel  for  ai   ellee    (appellant  "nere)    in   fit  ••Infr 
t.  eir  position  r>ay:    '    e  c  nttnd   th^it   the  declrmtion  in  thi» 
ease  deep  not   ptpte  n  good  cause   of  action,    because  a£  the 
sale  of   the  warrant*  to  the  usees  was  not  an  official  act, 
but  wae   tiie  clerk' r   oval  privp.te   epoculation  and   tranepction 
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irtiieb  wne  no  ivrt   of     it  official   duty,    nnd   ifAiioh   the   law  did 
not   rcq'^ire  hin  to  do   in   the  r»«rf orEuroice  of  his   olficlnl   duty, 
nnd  th;rcfore  liic    auitty  is?  not   llnljle'.    Coiinrel  for  n  r>fill«e 
furttier   ptnte  thot   it   nnpe'irB  the  tirnrrante  Imye   not  been  -laid 
and   the  county  not  djamaped,    i».nC   lo  t  nothinf:  V.y  ronton   of 
the  nt>:oti<»tione   r>f   th.  ge   oi^lers;    tij^it:    'Thip   is  ?»n  epsential 
and  material  at'tter    to  "be  3:ept  in  mind    throughout  tliie  arf'u- 
aent'.      It   ie   the   contention  of  p.rtnellec   tliat  the   dcclwmtion 
does  not    atate  n  c^upe   of   action:    iirpt,   bccnuije   the  county 
hae   lOE't  .'iotiiint;   by   tiie   transaction   ^md   thi<t  tJ;e   ii'^.mV  docB 
not  protect  there   individual)?  ©Ycn  if   they  v/ere   injured  in 
tiiese  particiilp. r  transactions;    l.econd,    thnt  the  B.cta  of  the 
clerk,    at   Jenet   tiiat  of  selling  and  aeoignin^   the  wftrr=>ntsp, 
•r.'a£?  not  nn  official  r;.ct,    and    'the   thini-f  th 't  cawi-ed   the   in- 
jury,   if    -ne  has  been   siiBtnined,    to   the  r. eees,    wn?   saot   tiie 
iesiuance   of  tiie  *,7arrantp  but  the  trnnijfer   or  sale   of  thea  "by 
Browi  in  iiie  iiriVHte  capacity  fc  c  nntra-distinfuisdied   fr-Ki  t/ie 
official   capacity;*   fxnc}   then  ur£;c8   th"t   the   ef;icl«nt  c-'^usre 
which  led  to  the   ohtRinint"?   of  the  h  oney  '^'"^p   tlie  Mctp   of   the 
clerk  in  ne{;otinting  or  selling  the  -wnrrfjnte   and  not  the 
issuing  of  the  vmrrante*"     JrcB;   this  it  vdll  he-   xe«dily  -ecn 
thiit   the  ■ple'S'    in    this   cnr-e   .ire   but   >?■   re- rt^  teir^ent   of   ^.p'lel- 
Innt's  conlontiong   in  the   f-.-'iner  cage.      All    que"tion«  r^i^ed 
here  hy  tiie  trial   court's   action   in   fvji^taining  appellee's  ne- 
ffiurrers   to   tliC  pleas  v.-ere   fuily  f-refiented.   to  thip  court  in 
that  case   *ind   rere  dippoeed   of   uy   the   opinion   th.erein  '-d- 
vfrueiy   to  np7vclljmt'c   contentions.      Accordin£  to   the  reftmn- 
in£;  follo'ffcd   pxid   the   out.:oriti<*!r  cited    in  thnt  opinion,    the 
pleae  in  t^ip  c-;ee  do    r\ot   ptate  a  defense  to  the  declaration, 
and   the  demurrer  to   ti.em  wae  pronerly   pu^tnined.      '^he  Jud|;raent 
of  tlrie   trial  court  v.iii  be  affirraed. 

Affirmed . 
Jot   to  he  reported  in  full. 
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/,  CHARLES  C.  JOHNSON.  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of , said  Crjurt 

at  Jit.  Vernon,  this .^^y^^Jf 

A.  D.  1917. 

Clerk  of  thefAppellate  Court. 
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Gen.  No.  ,6655.         October  Ten/  1916.         Ay.   No.  58. 


Irene  Rice,  by  her  guardian,  John  A. 
Walker,  /  Appellee, 


f  /•                      17' 

IaTY"  Royal   Neighbors  m   America,  Appellant            /    ^ 

'-jZ/<f^      U-  A^jellant,                                                                                ■,   .■ 

'jF           i  V^*^    1  '1                                  Appe&'l  from  Jersey                                                           ^—          | 

.  ^\.f'^*^  ^  I  V^t  'Opinion  by  Thompson,  P.  J.                                                      '    / 

»  ,  V  Irene  Rice,  a  minor,  by  John  A.  Walker  her  guard- 


Irene  Rice,  a  minor,  by  John  A..  Walker  her  guard 
ian,  brought  suit  in  assumpsit  against  the  Royal  Neigh- 
bors of  America,  a  fraternal  insurance  corporation,  upon 
a  certificate  issued  to  Alta  M.  Rice  in  the  sum  of  $100(i 
payable  to  her  daughter,  Irene  Rice.  The  declaration 
consists  of  a  special  count,  which  pleads  the  bene 
tificate  in  haec  verba  with  an  averment  that  Alta 
Rice  died'  in  good  standing  and  had  compHed  with  all 
the  conditions  of  the  benefit  certificate.  The  fifth  of 
the  conditions  and  agreements  in  the  certificate  is: —  If 
the  member  holding  this  certificate  shall  *  *  *  or  if 
death  shall  result  from  criminal  or  self  inflicted  abor- 
tion or  miscarriage  *  *  *  then  this  certificate  shall  be 
null  and  void  and  all  rights  accrued  on  account  of  this 
certificate  shall  be  forfeited. 

The  defendant  filed  the  general  issue  and  special 
pleas.  The  special  pleas  aver  that  the  contract  sued  on 
was  between  defendant  and  Alta  M.  Rice  and  consists 
of  the  by-laws  of  defendant,  the  application  and  the 
benefit  certificates.  It  pleads  the  fifth  condition  in  the 
certificate  and  avers  that  Alta  M.  Rice  came  to  her 
death  as  the  result  of  a  self  inflicted  abortion  contrary 
to  the  provisions  of  the  contract.  Several  other  special 
pleas  set  up  the  same  defence  in  different  forms. 

The  trial  court  refused  to  give  a  peremptory  in- 
struction requested  by  defendant,  but  did  instruct  the 
jury  that  the  evidence  conclusively  shows  that  Alta  M. 
Rice  produced  upon  herself  an  abortion  or  miscarriage 
and  the  inquiry  of  the  jury  should  be  confined  to  the 
question  whether  or  not  her  death  resulted  either  dir- 
ectly ■ 
(Page  1) 
or  indirectly  from  the  self  inflicted  abortion  or 
miscarriage. 

The  jury  returned  a  verdict  for  thei  plaintiff  for  $1,- 
129.12.  A  motion  for  a  new  trial  was  overruled  and 
judgment  rendered  on  the  verdict. 

The  appellant  insists  that  the  verdict  and  judgment 
are  against  the  clear  preponderance  of  the  evidence  and 
appellee  insists  that  although  the  insured  committed  an 
abortion  on  herself,  that  the  abortion  did  not  cause  her 
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death  but  she  died  from  pneumonia. 

The  physician  who  attended  the  deceased  was  first 
called  on  the  afternoon  of  Sunday,  August  10th,  and 
found  her  suffering  from  hemorrhage  and  a  small  foetus 
in  the  vagina.  He  asked  her  what  brought  about  her 
(.ondition,  and  she  told  him  she  had  used  a  hard  rubber 
catheter  and  requested  the  physician  not  to  tell  her 
friends  the  exact  cause. 

There  was  an  inquest  and  the  coroners'  jury  found 
that  she  died  from  "general  peritontis  as  a  result  of  her 
performing  an  operation  by  inserting  a  catheter  by  her 
own  hand."  There  is  no  evidence  that  any  physician  at- 
tended the  deceased  until  after  she  inflicted  the  abor- 
tion on  herself  and  after  the  physician  was  called,  she 
was  only  treated  for  conditions  resulting  from  the  mis- 
carriage. She  worked  in  a  shoe  factory  and  lost  no 
time  before  using  the  catheter.  She  quit  her  work  and 
returned  home  about  ten  o'clock  in  the  morning  of  the 
day  she  used  the  catheter.  There  is  some  testimony 
given  by  members  of  her  family  and  friends  which  tends 
to  show  that  she  had  a  cold  and  a  slight  cough  for  a  few 
days  before  the  abortion,  but  the  evidence  describing 
her  condition  at  the  time  of  and  subsequent  to  the  mis- 
carriage leaves  no  reasonable  doubt  as  to  the  cause  of 
her  death.  She  was  infected  and  badly  swollen.  She 
had  a  high  fever  and  rapid  pulse  without  any  cold  notic- 
able  and  she  made  no  complaint  of  cold  to  the  physician. 
The  physician,  who  treated  her,  examined  her  lungs  and 
other  organs 

(Page  2) 
to  see  if  she  was  in  condition  to  take  an 
anesthetic  in  order  that  her  uterus  might  be  curretted. 
Her  functional  organs  were  found  in  a  satisfactory  con- 
dition and  an  anesthetic  was  given  and  the  operation 
performed  but  she  died  in  about  a  week  thereafter. 

The  manifest  preponderance  of  the  evidence  shows 
that  the  abortion  was  the  cause    of    her     death.     The 
judgment  is  reversed  with  a  finding  of  fact. 
Reversed. 

Finding  ofi  fact  to  be  incorporated  in  the  judgment. 
The  death  of  the  insured  was  the  result  of  and  caused 
by  a  I  self  inflicted  abortion. 

(Page  3) 
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Gen.  No.  6665.  October  Term,  1916.  Ag  No.  91 

John    Y.    Chisholm,    Truste/  in   Bank- 
rupttey,  etc.  Appelfee 


The   First    National    B 


06  I. A.  493 


Pirst    National    Bjmk    of    LeRoy,  r-g>/f /f  "         X--v— 

\  Appellzyft  /^i'ci^L.t.^   T^^ 

Vpeal  froi/rWcLean  ^^/^^^ -^^^^ -^ 

Opinion  by  Thompson.  P.  J.  ^r^'^'^'^^^^'o^^^/fl^ 

This  is  an  action  in  assumpsit  brought  to  the  Sept-^*^"*^  ^  ;*-e>^^<    >'*-'^^;i< 

ember  Term,  1911,  of  the  circluit  court  of  McLean  county  ^  —  ////' 

by  John  Y.  Chjsjiolm,  trustee  in  bankruptcy  of  the  Clarke 

Grain  and  Elevator  Company  of  LeRoy,  against  the  First 

National  Bank  of  LeRoy,  tb  recover  certain  payments 

of  money  made  to  it,  which  are  averred  to  be  preferen- 
tial and  contrary  to  the  provisions  of  the  national  bank- 
ruptcy law.  There  have  been  three  verdicts  and  judg- 
ments rendered  in  favor  of  the  plaintiff.     The  first  was 

for  $8815.     That  judgment  was  reversed  by  this  court 

and  the  cause  remanded.     Chisholm,  vsf'  Firsti  National 

Bank,  176  111.  App.  382.     The  second  was  for  §10,718.50 

and  was  affirmed  by  this  dourt,  (ChisholmLyfgT^Plrst  Nat. 

Bank,  190  111.  App.  354,)  but  was  reversed  and  remand- 
ed by  the  Supreme  Court,  because  it  was    in    part    for 

money  received  and  credited  to  a  running  account  from 

which  checks  were     thereafter    paid,     and     concerning 

which  the  jury  should  have  been  instrudted  as  to  the  law 

applicable  thereto.     Chisholm   \^^^rrst  National  Bank, 

269  111.  110.     The  thjrd  judgment-of.    the    circuit    court 

was  rendered  March  16,  1916,  for  $6,297.  20.     From  that 

judgment  the  defendant  procecutes  this  appeal. 

There  has  not  been  any  change    in    the    pleadings 

since  the  first  trial  in  the  cirduit  court,  except  to  in- 
crease  the  ad  damnum  from  $10,000   to  $15,000.     The 

evidence  presented  at  the  last  trial  was  the  record  of 

the  evidence  introduced  at  the  second  trial,  with   the 

exception  that  some  evidence  was  excluded,  which  had 

been  criticised  in  the  opinion  of  the  Supreme  Court.    The 

opinion  of  that  court  states  very  fully  the  issues  and  the 

facts  disclosed  by  the  evidence,  and  it  is  not  necessary 

to  make  any  further  statement  of  the  facfe  at  this  time 

but  that  statement  will  be  adopted,  as  the  statement  of 

the  evidenc^e  and  facts. 

(Page  1) 
It  is  conttended  that  the  verdict  and  judgment  are 

contrary  to  the  law  and  the  manifest    weight     of    the 

evidence.     The  statement  of  the  evidence,  and  the  law 

relevant  to  it,  in  the  opinion  of  the  Supreme  Court  shows 

that  there  is  sufficient  evidence  to  sustain  the  judgment 

and  fully  answers  such  contention  of  appellant. 
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It  is  also  insisted  that  the  trial  court  erred  in  re- 
fusing three  instructions  requested  by  appellant.  The 
first  refused  instrucition  which  appeHftat,  argues'  should 
have  been  given  is: — "The  jury  are  instructed  that  the 
fact  that  the  court  has  instructed  you  respecting  the 
matter  of  measure  of  damages  which  may  be  allowed 
the  plaintiff,  in  case  you  find  thati  he  is  entitled  to  re- 
cover under  the  evidence,  and  these  instructions,  and 
the  fact  that  defendant's  cfounsel  may  have  discussed  the 
subject  in  argument  before  you,  is  not  to  be  taken  or 
regarded  as  implying  in  any  way  that  the  court  has  any 
opinion  one  way  or  another,  or  said  counsel  are  admitt- 
ing, that  the  plaintiff  js  entitled  to  any  allowance  of 
damages  whatsoever.'rKFljis  instruction  is  merely  cau- 
tionary. It  states  a  correct  rule  of  law  and  while  it 
might  have  been  given,  it  was  not  reversible  error  to  re- 
fuse it. 

Instruction  \iiuriber  R,  the  refusal  of  which  it  is 
argued  is  reversible  error,  is: — "The  court  instructs  you 
that  in  this  case  plaintiff  is  seeking  to  receover  from  the 
defendant  the  amount  which  the  defendant  received 
from  the  Clarke  Grain  and  Elevatbr  Company  in  pay- 
ment of  its  note,  on  tihe  ground  that  when  the  same  was 
paid  the  defendant  knew  or  had  reasonable  cause  to  be- 
lieve that  such  payment  would  give  it,  the  defendant,  a 
greater  percentage  of  its  claim  against  the  Clarke  Grain 
and  Elevator  Company  than  other  creditors  of  the  same 
class  would  receive,  in  violation  of  the  provisions  of  the 
Bankruptcy  Act.  You  are  further  instructed  that  the, 
law  presumes,  and  therefore  it  isi  your  duty  as  jurors  to 
presume,  that  the  defendant  did  not  have  reasonable 
cause  to  believe  tihat  such  payment  to  it  would  give  it  a 
preference,  and  that  the  plaintiff  can- 
(Page  2) 

not  recover  unless 
he  has  proved  that  the  defendant  knew  or  had  reason- 
able cause  to  believe  that  such  payment  would  give  it 
the  preference  over  other  creditors  of  the  same  class." 

In  instruction  n\^ber  0  given  for  appellant,  the 
c<nurt  after  informing  the  jury  as  to  some  of  the  law- 
ful rights  of  appellant  to  do  certain  things,  then  inform- 
ed the  jury  that,  "in  this  case  plaintiff  cannot  recover 
unless  he  has  proved  by  a  preponderance  of  the  evidence 
tihat  at  the  time  the  Clarke  Grain  and  Elevator  Company 
note  was  paid  to  the  defendant,  it,  the  defendant,  had 
knowledge  of  facts  showing  that  the  Clarke  Grain  and 
Elevator  Company  was  insolvent,  or  had  resasonable 
cause  to  believe    that    the    said    Grain    and    Elevator 
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Company  was  insolvent,  and  that  the  payment  to  it  of 
said  note  would  give  it,  the  bank,  a  greater  percentage 
of  its  claim  than  other  creditors  of  the  same  cflass  would 
receive." 

Tl I ij  miawiiii iiij I  ■'^ Tiii''''^~-^'"^*"''-"-^'^""'"^  -*^'""-  iut^  oi  ibe 
-1  iin  iiiii  p mi i  IMWT  tfiJ>iei>#igd"ii»-iBe4rtiotiof>.wB«     If  the  evi- 
dence was  evenly  balanced  on  the  issues  referred  to  in 
,     the  instruction,  the  appellee  could  not  recover  and  the 
'     given  instruction  told  the  jury  appellee  could  not  recover 

<i      unless  he  had  proved  the  enumerated  issues  by  a  prepon- 
,     derance  of  the  evidence. 

I  The  refused  instruction  is  also  faulty  in  not  referr- 

ing to  the  evidence  and  might  have  been  refused  for 
\  fjiat  reason.  If  it  had  stated  that  plaintiff  cannot  re- 
cover unless  he  has  proved  by  the  evidence,  etc.  it  would 
not  have  been  error  to  have  given  it,  neither  would  it 
be  reversible  error  to  refuse  it. 

The  other  refused  instruction,  the  refusal  of  which 

^fj^.         appellant  insists  is  reversible  error  is: — "If  you  believe 

/  from  the  evidende  and  under    the    instructions    of    the 

courti  that  the  Clarke  Company    was    insolvent    at    the 

time  that  it  opened  its  account  with  the  defendant,  and 

that  it  remained  so  during  the  continuance  of  its  trans 

actions  with  the  defendant  bank,  and  that}  at  the  close 

of  such  transactions  the  Clarke  Company  had  received 

more  money  from  the  bank  than  it  had 
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repaid  to  the  bank, 
and  that  the  payment  of  the  note  in  question  and  in- 
terest! thereon  was  a  payment  upon  an  open  account  and 
in  the  regular  course  of  tLe  business  as  it  was  transacted 
between  the  Clarke  Company  and  the  Bank,  and  that 
the  Bank  at  the  time  it  received  such  payment  did  not 
know  or  have  reasonable  cause  to  know  that  the  Clarke 
Company  was  insolvent,  your  verdict  should  be  for  the 
defendant." 

The  appellee  in  this  suit  is  seeking  to  recover  as 
stated  in  the  opinion  of  the  Supreme  Court,  "the  pro- 
ceeds of  the  sale  of  the  elevator  and  crib  or  corn  amount- 
ing to  $9677.00,  as  a  preferential  payment,  which,  with 
I  interest  at  the  time  of  trial  amounted  to  $10,718.  The 
amount  of  the  verdict  and  judgment  subsequently  rend- 
ered." 

The  sum  of  .$9677.00  received  by  appellant  from  the 
Clarke  Grain  and  Elevator  Company  on  March  20,  1911. 
is  made  up  of  two  checks,  one  for  $6360  and  the  other 
for  $2337  received  from  Crumbraugh,  payable  to  the 
order  of  appellant  for  the  elevator    and    corn    sold    to 
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Crumbraugh  by  the  Grain  and  Elevator  Company,  and 
of  a  draft  for  $980  with  bills  of  lading  attacihed,  which 
the  cashier  of  appellant  obtained  from  the  company 
when  it  was  about  to  forward  tjie  draft  to  one  of  its 
creditors  named  Boyd,  at  Indianapolis.  The  appellant 
applied  $5040  of  the  money  received  from  Crumbraugh 
to  the  payment  of  the  $5000  note,  and  the  balance  of 
the  Crumbraugh  checks  and  the  $980  draft  were  credit- 
ed to  the  overdrawn  accounts  of  the  company  known  as 
the  Empire  and  LeRoy  accounts.  The  LeRoy  overdraft 
was  $4027.51.  The  Empire  account  overdraft  was  $1,- 
438.55. 

The  Supreme  Court  in  its  opinion  states  the  law  ap- 
plicable to  this  case,  both  as  to  the  overdraft  and  the 
note,  as  follows: — "Plaintiff  in  error  insists  the  grain 
company  was  insolvent  at  the  time  it  commenced  busi- 
ness in  LeRoy,  which  fact  was  unknown  to  plaintiff  in 
error  until  after  March  20,  and  that  the  net  result  of  the 
transactions  between  it  and  the  grain  company  was  to 
increase  the  assets  of  the  latter  company  more  than  $1,- 
000,  and  that  therefore,  under  the  'net  result  rule,'  the 
payments  made  to  it  are  not  voidable  as  perferences. 
Jaquith  vs.  Alden,  189  U.  S.  78,   (47  L.  ed.     717,)     and 
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Wi'ld  &  Co.  vs.  Providential  Life  and  Trust  Co.,  214  U.  S. 
292,  (57  L.  ed.  1003,)  and  other  cases,  are  cited  in  sup- 
port of  this  contention.  In  each  of  the  above  cases  cited 
there  was  a  running  account  between  the  parties,  and 
the  effect  of  the  payments  made  was  to  keep  the  ac- 
count ahve,  with  the  result  that  new  credits'  were  ex- 
tended and  new  goods  placed  in  the  stock  which  result- 
ed in  a  net  gain  to  the  bankrupt  estate,  and  it  was  there 
held  that  payments  made  on  an  open  account,  in  the 
regular  cburse  of  business,  for  goods  sold  and  delivered 
wiljhin  four  months'  period,  without  knowledge  on  the 
part  of  the  creditor  of  the  debtor's  insolvency,  were  not 
voidable  as  a  preference  where  the  net  result  of  such 
transactions  was  to  increase,  and  not  deplete,  the  credi- 
tor's estate.  Under  these  holdings  it  would  seem  the 
plaintiff  in  error  had  a  right  to  have  such  questions  sub- 
mitted to  the  jury  under  proper  instructions,  but  no 
proper  instruction  on  that  question  was  offered  by  it. 
The  instruction  tendered  was  *  *  *.  This  instruction 
omitted,  among  other  elements,  the  elements  of  open 
account,  knowledge  of  insolvency  and  payments  made  in 
the  regular  course  of  business,  and  was  properly  re- 
fused." 

With  reference  to  the    note,  the     opinion     of    the 
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Supreme  Court  states: —  "The  above  two  cases  (Nat- 
ional City  Bani<  vs.  Hotchkiss,  231  U.  S.  50;  Mechanics 
and  Metals  Nat.  Bank  vs.  Ernst,  231  U.  S.  60.)  illustrate 
the  point  in  question  and  are  clearly  distinguishable 
from  each  other  and  from  the  case  at  bar  on  the  facts, 
I  and  manifestly  can  have  no  application  to  any  question 
involved  here,  except  the  payment  on  the  $5000  note 
made  the  morning  of  March  20,  1911.  As  to  this  item 
a  different  situation  is  presented.  The  money,  which  it 
was  paid,  never  was  deposited  in  the  general  account  of 
the  grain  company  and  the  situation  of  mutual  accounts 
between  the  parties  as  debtor  and  creditor  was  never 
established  as  to  it.  On  the  d3ntrary,  the  money  was 
received  and  was  applied  directly  in  payment  of  the  note 
with  the  intention  of  extinguishing  the  pre-existing 
debt  evidenced  by  it.  The  payment  on  the  note,  there- 
fore, is  governed  by  the 
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rule  announced  in  Pirie  vs.  Chica- 
go Title  and  Trust  Co.,  182  U.  S.  444,  Hotchkiss  vs.  Nat- 
ional City  Bank,  supra,  and  Mechanics  and  Metals  Nat. 
Bank  vs.  Ernst,  supra,  and  is  voidable  as  a  preference." 
The  trial  court  gave  at  the  request  of  appellant,  in- 
struction B,  that: —  "If  you  believe  from  the  evidence 
that  the  defendant  was  interested  in  the  sale  of  the 
elevator  in  question  only  in  order  to  reduce  the  Clarke 
Company's  overdraft  and  to  assist  the  Clarke  Company 
to  procure  money  with  which  to  continue  business  and 
did  not  at  the  time  of  such  sale  have  reasonable  cause  to 
know  that  the  Clarke  Company  was  insolvent  and  that 
the  defendant  did  not  intend  to  obtain  out  of  the  Clarke 
Company's  assetts  a  greater  per  cent  of  the  Clarke  Com- 
pany's indebtedness  to  it,  than  other  creditors  would  re- 
ceive of  thei  money  due  them  .your  verdict  should  be  for 
the  defendant."  Instruoti^  C,  told  the  jury: —  "If 
you  believe  from  the  evidence  that  the  defendant  at  the 
time  of  the  payment  of  the  note  in  question  believed  that 
the  Clarke  Company  owned  enough  corn  to  pay  all  its 
debts  and  have  nearly  $1000  over  and  that  it  did  not 
know  or  have  reasonable  cause  to  believe  that  the  Clarke 
Company  was'  insolvent  at  such  time  your  verdict  should 
be  for  the  defendant."  By  instruction  H,  given  for  the 
defendant,  the  jury  were  told  "that  the  only  issue  before 
you  in  this  case  is  whether  the  payment  of  the  $5000 
note  and  $40  interest  thereon  by  the  Clarke  Company  to 
the  defendant  constitutes  a  preference  within  the  mean- 
ing of  the  Bankruptcy  Act."  InstrucHiafT  I,  given  for  de- 
fendant, told  the  jury  that  if  the  plaintiff  failed  to  prove 
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by  a  preponderance  of  the  evidence  that  at  the  time  de- 
fendant received  the  Crumbaugh  checks,  it  had  know- 
ledge of  facts  which  would  cause  a  reasonable  man  to 
believe  the  Clarke  Elevator  Company  was  insolvent,  and 
the  receiving  payment/  of  the  $5000  note  would  give  it  a 
preference  over  other  creditors,  the  verdict  should  be 
for  the  defendant.  Instru)xtKm  J.  applies  the  same 
rule  to  both  the  overdraft  and  the  note. 

The   instructions   given    at   appellant's   request  are 
very  contra- 
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dictory.  The  Supreme  Court  directed  the 
trial  court  to  instruct  the  jury  concerning  the  "net  re- 
sult rule"  as  to  the  money  applied  in  payment  of  the 
overdrafts.  Instead  of  so  instructing  the  jury,  the  court, 
by  instri!i,cjywi  H,  took  every  issue  from  the;  jury,  except 
the  one  involving  the  note,  "the  only  issue  before  you  in 
this  case  is,"  etc.  The  opinion  of  the  Supreme  Court 
states  that  as  to  the  note  a  different  situation  is  pre- 
sented. "The  money  with  which  it  was  paid  was  never 
deposited  in  the  general  account  of  the  grain  company 
and  the  situation  of  mutual  accounts  between  the  parties 
as  debtor  and  creditor  was  never  established  as  to  it." 
The  money  was  received  and  applied  directly  in  payment 
of  the  note  with  the  intention  of  extinguishing  the  pre- 
existing debt  evidencted  by  it.  On  examination  of  the 
bank  books  of  appellant  as  they  appear  in  the  record,  it 
will  be  found  that  the  note  was  not  charged  up  in  the 
overdraft  account,  and  the  money  paid  on  the  note  was 
not  credited  to  that  account. 

Instruction"  F,  attempts  to  make  the  "net  result 
rule"  applicable  to  the  money  paid  on  the  note.  The 
Supreme  Court  states  that  that  rule  does  not  apply  to 
the  money  paid  on  the  note.  Instruction  F,  further 
states  that  if  "the  payment  on  the  note  in  question  and 
interest  thereon  was  a  payment  upon  an  open  accbunt" 
etc.  The  instruction  is  inconsistent  and  contradictory 
within  itself  and  attempts  to  state  as  facts  matters  for 
which  there  is  no  foundation  in  the  evidence,  and  as  has 
been  stated,  the  rule  of  law  attempted  to  be  announced 
is  not  applicable  to  this  note.  There  was  no  error  in 
refusing  the  instruction. 
ru.  No  other  question  is  presented     for     review.     The 

appellee^^stalrgs  thatrit  has  assigned  cross  errors,  but 
"concedes  that  this  court  is  bound  to  follow  the  decision 
of  the  Supreme  Court  and  that  it  cannot  do  other- 
wise than  affirm  this  judgment."  H6Wt?V6r,  while 
•aTiiljellge  mfidc  a,  motiftn-fora-ocaw  trial  and  has  filed  an 
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o^i^tiona}  abstract  of  the  record,  no  gfosb-  «f 
been  assigned-on  the  record-  m  this  court,  nor-are  there 
amy  iiroaa  ftirerg  contained  in  the  additional  absfrracfe. 
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The  judgment  is  for  the  sum  paid  on  the  note  with 
interest  thereon  at  five  per  cent.    Thara  la  liu  UffOf-iu 

fore  affirmed. 
Affirmed. 
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Gen.  No.  6671.      October  Term^ 

Ertama  Forwood  Der 


ppeal 
MacG 


\.  D.  1916.      Ag.  No.  69. 

Appellant, 


Johr\J.  Cox,  /  Appellee 

Circuit  Court 
in  County. 

Eldredsre,  J. 

Appellant  filed  her  bill  in  chancery  for  the  specific- 
performance  of  a  written  contract  for  the  sale  of  real 
estate  at  the  June  Term,  1914,  of  the  Circuit  Court  of 
Macoupin  County.  A  decree  was  entered  dismissing  the 
bill  for  want  of  equity,  to  reverse  which  this  appeal  is 
prosecuted. 

The  contract  provided  that  appellant,  in  considera- 
tiort  of  $12000  to  be  paid  by  appellee,  agreed  to  convey 
by  warranty  deed  the  land  in  question  and  to  deliver  to 
appellee  on  or  before  March  1,  1914,  an  abstract  showing 
a  merchantable  title  thereto.  The  abstl-act,  when  fur- 
nished, showed  several  defects  in  the  title  so  that  it  be- 
came necessary  for  appellant  to  file  a  bill  to  quiet  title. 
The  only  persons  made  defendants  to  the  bill  to  quiet 
title  were  the  unknown  heirs  and  devisees  of  certain 
named  persons  and  the  unknown  owners  of  and  parties 
in  interest  in  the  said  real  estate.  The  only  service  had, 
or  that  could  have  been  obtained  under  the  defendants 
to  the  bill,  was!  by  publication.  Under  Section  19  of  the 
Chancery  Act,  a  party  who  has  net  been  served  with 
summons  or  copy  of  the  bill  and  has  not  received  the 
notice  required  to  be  sent  him  by  mail  in  case  of  pub- 
lication, shall  have  three  years  in  which  to  petition  to 
open  up  the  decree  unlesfe  he  is  notified  of  the  entry  of 
the  decree,  in  which  latter  case  he  shall 
(Page  1) 

have  one  year 
from  tihe  receipt  of  such  notice.  In  the  case  of  Smith  vs. 
Hunter,  241  111.  514,  it  was  held: 

"The  general  rule  is,  that  the  sufficiency 
of  an  abstract  of  title,  upon  a  bill  for  specific 
preformance,  is  to  be  determined  as  of  the  date 
y"  fixed  by  the  contract  or  by  the  agreement  of 
the  parties  when  the  party  was  to  furnish  the 
abstract  and  the  deal  was  to  be  closed,  and 
not  at  some  time  subsequent  to  the  filing  of  a 
bill  for  specific  performance.  (Street  vs. 
Franch,  147  111.  342;  Gage  vs.  Cummings,  209  id. 
120;  Clark  vs.  Jackson,  222  id.  13.") 

The  abstract  in  the  case  at  bar  when  furnished  did 

not  show  a  merchantable  title  in  appellant.     Objection  is 

also  made  that  the  bill  to  quiet  title  did  not  make  all  of 

the  persons  necessary  to  accomplish  that  purpose  parties 

defendant,    but  without    discussing  that   question   it   is 

sufficient  to  say  that  if  tihe  bill  to  quiet  title  was  good 

and  would  have  eventually  cured  the     defects     therein. 
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provided  none  of  the  defendants  subsequently  appeared 
and  had  the  decree  opened  up,  appellee  was  not  compell- 
ed to  pay  the  purchase  price  of  the  land  and  wait  three 
years  before  he  could  be  sure  that  he  had  a  good  title 
thereto.     Smith  vs.  Hunter,  supra. 

The  court  properly  dismissed  the  bill  for  want  of 
equity  and  the  decree  is  therefor  affirmed. 
(Page  2) 
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Liiulsej'  Corbly,       Defend 

vs. 

Lida  Corbly,  Plaintiii'  in£rror,  and  Fred 
Corblj 


—  u„  t^ 


Error  io  the  Codnty  Court  of 

-    Ford/ounty.  Q^^k.    ^  »^^   Z^'y" 

Graves,  J.  '^  C''  /^  /^ 

This  is  an  action  in  forcible  entry  and  detainer  be- 
gun in  the  County  Court  of  Ford  County  by  Lindsay 
Corbly,  defendant  in  error  against  Lida  Corbly  and  her 
husband,  Fred  M.  Corbly.  Lida  Corbly  brings  the  record 
here  by  writ  of  error  for  review. 

The  term  began  on  February  14,  1916.  Lida  Corbly 
demanded  a  jury  trial.  The  case  was  set  for  trial  for 
February  22,  1916  at  1:  30  P.  M.  and  a  jury  was  summon- 
ed to  appear  at  that  time  to  try  the  case.  On  that  day 
plaintiff  in  error  filed  her  motion  for  a  continuance, 
which  was  heard  and  allowed  and  the  cause  was  con- 
tinued until  March  17,  1916.  On  that  date  plaintiff  in 
error  filed  her  second;  motion  for  a  continuance  which 
was  heard  and  denied.  The  cause  was  tried  by  a  jury. 
Plaintiff  in  error  made  no  defense.  The  jury  found  the 
if^sues  for  the  plaintiff  and  judgment  was  entered  award- 
ing the  possession  of  the  property  in  question  to  him. 

The  only  question  worthy  of  consideration  present- 
ed by  this  record  is  whether  the  court  committed  ;  e- 
versible  error  in  denying  the  second  motion  for  a  contin- 
uance filed  by  plaintiff  in  error. 

The  motion  is  based  mainly  on  the  ground  that  the 
health  of  plaintiff  in  error  was  such  as  to  render  it  in- 
advisable for  her  to 

(Page  1) 
attend  the  trial  as  a  witness.  There 
is  no  sufficient  showing  as  to  when  her  health  was  likely 
to  be  such  as  to  warrant  her  in  appearing  in  court,  or  of 
any  diligence  in  securing  her  deposition  between  the 
22nd  day  of  February  when  the  case  was  first  continued, 
and  the'  17th  day  of  March,  the  time  to  which  it  was 
continued,  or  of  any  reason  why  the  same  was  not 
taken,  or  of  why  it  would  not  have  been  satisfactory. 
The  motion  addressed  itself  solely  to  the  discretion  of  the 
trial  judge,  and  we  see  no  abuse  of  that  discretion  in  the 
^'  denial  of  it. 

The  exercise  of  a  discretionary  power  by  a  court  is 
never  error  unless  it  is  clearly  abused. 

There  are  numerous  matters  set  up  in  the  affidavit 
that  are  entirely  foreign  to  the  case.  These  are  of 
course  ^^nthout  force  as  a  cause  for  a  continuance. 
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ed  that  the  signature  purporting  to  be  hers  on  the  lease 

Plaintiff  in  error  urges  with  apparent  earnestness 
that  the  fact  that  her  alFidavit  for  a  continuance  show- 
sued  on  was  a  forgrey,  and  that  no  one  else  could  so 
well  testify  to  that  as  herself,  was  alone  sufficient  to  re- 
quirol  the  court  to  grant  the  continuance.  Section  52  of 
the  practice  act  provides  that  no  I  person  shall  be  per- 
mitted to  deny  the  execution  of  an  instrument  in  writ- 
ing sued  on,  unless  he  shall  verify  his  plea  by  affidavit/) 
The  plea  of  plaintiff  in  error  was  not  verified.  The  ex- 
ecution of  the  instrument  sued  on  was  not  in  issue.  She 
would  not  have  been  permitted  to  testify  that  the  same 
was  a  forgery  if  she  had  been,  in  court. 
(Page  2) 

It  is  next  urged  that  the  evidence  in  the  record  is 
not  sufficient  to  sustain  the  verdict  because  it  does  not 
show  that  such  notice  to  quit  was  given  or  demand  for 
rent  made  as  is  required  by  law. 

An  original  lease  was  introduced  in  evidence.  Proof 
of  holding  over  under  that  lease  was  made.  Notice  of 
the  election  of  the  landlord  to  terminate  the  lease  and 
lor  immediate  possession  was  shown.  It  was  also  con- 
clusively shown  that  plaintiff  in  error  had  not  only 
claimed  adverse  title  to  defendant  in  error  but  had 
undertaken  to  enforce  that  claim  in  court  by  a  bill  in 
chancery.  Where  a  tenant  claims  adverse  title  to  his 
landlord  no  notice  to  quit  or  demand  for  rent  is  neces- 
sary before  bringing  suit  to  dispossess  him.  Evans  v. 
Evans,  163'  111.  App.  203.  Where  notice  of  the  landlord's 
election  to  terminate  the  tenancy  for  non-payment  of 
■^1  rent  is  given  no  other  notice  or  demand  for  rent  is  nec- 
essary. Woods  V.  Soucy  166  111.  407.  The  notice  proven 
in  this  case  was  sufficient. 

There  was  no  error  in  instructing  the  jury  to  find 
the  issues  for  the  plaintiff.  All  the  essential  elements 
necessary  to  the  plaintiff's  right  to  recover  were  proven 
andl  were  uncontroverted.  Evans  v.  Evans,  163  111.  App. 
203. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirmed. 
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McNeil  &  HiKgins  Company,  a  corporation,  'Ij'   '  '    •  '•^^^     tT^ 

Appfellant,  /O      t   I  / 

Greer   Colleae,   a   lorporation,    Appelke. 


Appeal  from  tie  Circuit  Court  of 
Verminon  County 


Graves,  J. 

Appellant  is  a  corporation  maintaining  a  store  iri 
Chicago  for  the  aale  of  groceries.  It  has  a  departinent 
maintained  particularly  for  dealing  with  colleges  and 
like  institutions.  This  department  is  managed  by  a 
man  by  the  name  of  Joseph  F.  Kelly. 

Appellee  is  also  a  corporation.  It  owns  a  college 
building  and  certain  other  property  in  and  about  Hoopes- 
ton,  but  does  not  run  the  school.  It  was  organized  for 
pecuniary  profit. 

The  college  is  run  by  one  E.  L.  Bailey.  He  pays  no 
rent  for  the  use  of  the  college  buildings  and  property. 
He  has  what  he  makes  out  of  the  institution  and  also 
receives  about  SI  000  annually  from  an  endowment  fund. 
He  ran  a  dining  hall  in  connection  wath  the  school.  He 
styled  himself  "President"  of  Greer  College  and  some- 
times signed  letters  in  that  style. 

On  August  11,  1908  he  sent  the  following  letter  to 
the  manager  of  the  institutional  department  of  appel- 
lant: 

"Joseph  F.  Kelley, 

Dear  Sir:— Kindly  send  me  prices  of  groc- 
eries for  dining  hall  and  oblige. 
Yours  truly, 

E.  L.  Bailey, 
Pres.  Greer  College." 

On  August  24,  1908  he  wrote  to  the  same  person  a 
second  letter*  which  is  as  follows: — 

(Page  I) 
"Dear  Sir: — 

Yours  of  the  20th  inst.  to  hand  and  m  reply  wih  say 
that  I  received  the  journal  you  sent  me  but  have  not  re- 
ceived the  special  letter,  suppose  it  has  been  missent  and 
will  arrive  later. 

Thanking  you  for  the  same,  I  remain. 
Yours  very  truly, 

E.  L.  Bailey." 

On  August  28th  he  wrote  a  third  letter  which  is  as 
follows: — 

"Dear  Sir: —  . 

Yours  of  recent  date  to  hand,  and  in  reply  \n\\  say 
that  if  you  can  sell  me  groceries  at  90  days,  I  will  prob- 
ably be  able  to  do  considerable  business  with  you.  As 
to  responsibility  I  will  refer  you  to  Hamilton  &  Cunnmg- 
ham  Bank  or  the  First ,  National  Bank. 

Very  truly  yours, 

E.  L.  Bailey." 

On  September  3,  1908  appellant  wrote  to  the  First 
National  Bank  of  Hoopeston  the  following  letter:— 

"Chicago,  Sept.  3,  1908. 

Gentlemen: —  _,   ^    „  ., 

We  have  been  referred  to  you  by  Mr.  E.  L.  Bailey, 
Pres.  Greer  College,  of  your  cSty,  who  desires  to  open 
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an  account  with  us.  Will  you  kindly  give  us  any  infor- 
mation which  you  may  have  regarding  the  financial 
standing  of  this  institution,  and  we  can  assure  you  that 
all  such  information  will  be  much  appreciated  by  us 
and  held  strictly  confidential. 

Thanking  you  in  advance  for  a   favorable  response, 
for  which  we  are  enclosing  you  stampedr  envelope,  we 
are. 

Yours  truly, 

McNeil  &  Higgins  Co., 
Per  L." 

On  September  4,  1908,  the  president  of  the  First 
National  Bank  of  Hoopeston  returned  to  appellant  the 
foregoing  letter  of  inquiry  with  the  following  written 
thereon: — 

"Hoopeston,  III,  Sept.  4,  1908. 
Pres.  E.  L.  Bailey  has  been  running  the  College  suc- 
cessfully for  two  years,  he  claims  a  good  scholarship 
this  year,  he  advanced  prices  and  should  make  some 
money.  He  owns  a  home  near  college  and  gets  quite 
an  income  from  that.  He  does  not  pay  any  rent  for 
college  building  nor  dormitory.  The  trustees  keep  the 
building  in  repair  no  expense  to  Bailey.  He  is  building 
the  college  up.  He  also  getg  about  $1000  per  year  from 
an  endowment  fund. 

Resp. 

J.  S.  McFerren, 

Prest." 

On  September  15,  1908  Bailey  wrote  the  following 
letter  to  Kelley: — 

"Dear  Sir: — 

In  reply  to  yours  of  recent  date  will  say  that  quite 
a  number  of  the  articles  which  yciu  quote  can  be  secur- 
ed of  our  local  dealers  here  at  as  low  a  rate  as  you  are 
offering,  but  as  there  are  a  number  of  articles  that  you 
can  furnish  at  lower  rates  will  be  glad  to  do  business 
with  you  along  that  line  and  whenever  I  can  secure  sup- 
plies cheaper  or  as  dheap  as  I  can  elsewhere  will  send 
you  the  order. 

Inclosed  you  will  find  a  sample  oi'der  to  begin  with 
and  should  that  prove  entirely  satisfactory  as  I  trust  it 
will,  will  be  glad  to  do  business  with  you. 
Very  truly  vours, 

E.  L.  Bailey." 

(Page  2) 

It  does  not  appear  that  the  officers  of  the  appellee 
corporation  ever  knew  of  this  correspondence  until 
after  this  suit  was  begun. 

Pursuant  to  this  correspondence  goods  were  sent 
on  orders  signed  by  E.  L.  Bailey.  The  goods  were  ad- 
dressed to  Greer  College  but  were  recteived  and  used  by 
Bailey  m  his  dining  hall  and  payments  made  on  the 
bills  for  them  from  timo  to  time  by  check  signed  by 
Bailey.  There  is  no  proof  that  any  of  the  officers  of 
appellee  ever  knew  of  the  transaction  until  after  the 
payments  therefor  became  delinquent.  Neither  is  there 
any  proof  that  Bailey  was  ever  authorized  by  appellee 
to  buy  groceries  or  anything  else  on  its  credit. 

Finally  Bailey  gave  his  note  for  $1520.57  for  the 
balance  then  due  for  groceries  and  appellant  accepted 
and  kept  the  same.  On  this  note  was  written  in  pencil 
the  words  "taken  as  security."  The  testimony  on  this 
trial  is  not  very  definite  as  to  when  this  memorandum 
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was  placed  on  the  note  but  Bailey  testified  that  it  was 
after  he  mailed  it  to  appellant  and  on  a  former  trial  of 
this  case  one  McGlasson,  the  general  manager  for  ap- 
pellant testified  that  it  was  made  by  his  assistant  after 
the  note  was  received  by  him  for  appellant. 

While,  judging  from  the  proof  in  this  record,  it  may 
be  true  that  appellant  believed  that  Bailey  was  acting 
for  appellee  in  buying  the  goods  in  question,  there  is  no 
evidenqte  from  which  a  jury  without  acting  unreason- 
ably in  the  eyes  of  the  law  could  conclude  that  appellee 
or  any  of  its  officers,  ever  authorized  him  so  to  do,  or 
held  him  as  having  any  such  authority,  or  know  that  he 
was  buying  the  goods  or  that  the 
(Page  3) 

goods  were  received  by 
it  or  used  for  its  benefit  or  that  it  had  been  guilty  of 
any  act  of  omission  or  commission  that  would  render  it 
liable  to  pay  for  such  goods. 

At  the  end  of  all  the  evidence  the  court  premptori- 
ly  instructed  the  jury  to  find  the  issues  for  the  defen- 
dant.    In  this  there  was  no  error. 

The  judgment  in  favor  of  the  defendant  appellee 
here  and  against  the  plaintiff  appellant  here  in  bar  of  its 
action  and  for  costs  is  therefore  affirmed. 

Judgment  affirmed. 

(Page  4) 
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Gon.  No.  6663.     October  Term  A./D.  1916.     Ag.  No.  62.        _ 

Winiam  Ryan,  /         Appellee,         /^  /TZiv^  ** 

\  '''•    /  P     //.  - 

L.  E.\Brown,  /  Appelant.         '    '     '  '  i/^'^ 

Appeal   from   the  Circuit  Court  of  «<>-fc-«  <  «(.  <     Af-'^o^ 

Tazewell/County.  .  v 

Graves,  J.  '  /  ^.-^ .  .  ♦  %     9f  <  f i^  ^'ydv*  ,r/' 

Appelant  is  a  f arnier.     He  is  also  a  breeder  of  trott-<s>,,,^*^j^^  f^   f''\JLA.  *irK^ 
ing  horses  for  the  market.     His  method  of  marketing  r 

his  horses  and  colts  was  to  advertise  them  for  sale  in  the  ,t^'^-^'\     ^^'T     f'  ^7 
Horse  Review  and  other  publications.     One  of  these  ad-  f 

vertisements  in  the  Horse  Review  reached  appellee  by 
mail.  In  it  a  horse  called  "The  Circulation"  was  adver- 
tised for  sale.  His  description  as  there  given  is  as 
follows: 

"The  Circulation.  Solid  bay  stallion.  Foaled  April 
10),  1915.  Trotter.  Estimated  height  at  maturity  15.3  to 
IG  hands.  Registered  standard.  By  THE  EXPONENT 
2:11-3-4  (son  of  Bingen  2:06-1-4  and  Iva  Dee  4,  2:12-1-2  by 
Onward)  Dam  AORTA  2:27-;4)    (which  see  on  this  list.) 

THE  CIRCULATION  is  a  large,  well  grown,  symmet- 
rical, high  styled,  smooth,  deep  bodied,  strong  boned, 
good  limbed  colt.  His  dam's  foals  have  all  shown  speed; 
every  foal  by  his  sire  ever  trained  has  been  fast;  taking 
these  facts  into  consideration,  no  guess  is  called  for — he's 
sure  to  be  a  trotter.  He  should  make  a  magnificient 
15.3  to  16  hand  stock  horse.  Sound.  Futurity  engage- 
ments.    Horseman,  Stallion  and  Matron  stakes." 

The  method  of  sale  there  advertised  is  a  sort  of 
auction  by  letter  or  by  wire  where  in  the  prospective 
purchasers  communicatle  to  the  seller  their  respective 
bids  for  the  particular  horses  or  colts  desired.  This  ad- 
vertisement contains  the  following;  *  *  *  "I  point  out 
every  known  unsoundness  or  blemish.  If  the  veterinary 
certificate  I  mail  you  upon  receipt  of  the  purchase  price 
reveals  any  other,  your  money  will  be  refunded  *  *  *  " 

The  evidence  tends  to  show  that  relying  on  the  ad- 
vertisement referred  to  appellee  bid  $180  cash  on  the  colt 
called  "The  Circulation;"  that  the  bid  was  accepted  by 
appellant  by  letter  written  January  27,  1916. 
(Page  1) 

which  was  re- 
ceived by  appellee  .January  29,  1916;  that  on  that  date 
appellee  mailed  a  draft  to  appellant  for  $180  the  amount 
of  the  bid;  that  after  the  receipt  of  the  draft  and  on  Mon- 
day, January  31,  1916,  appellant  wrote  to  appellee  saying 
that  the  colt  had  been  knocked  down  to  him  and  passed 
to  him  as  sound  and  in  good  health,  but  that  on  Sunday, 
January  30,  1916,  "*  *  *  *  some  of  my  colts  turned  up  with 
signes  of  old  fashioned  colt  distemper.  As  a  result,  we 
have  every  one  of  them  up  in  stalls  and  several  of  them 
today,  including  "The  Circulation,"  have  little  abcesses 
under  their  throats.  *  *  *  Dr.  Whipple  tells  me  the  dis- 
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temper  is  vei-y  severe  around  here  this  year  *  *  ■i'  p.  b. 
Dr.  Whipple  says  he  has  been  so  busy  he  neKlected  to 
send  certificate,  but  over  thei  phone  yesterday  promised 
to  send  at  once." 

A  certificate  signed  by  Dr.  Whipple  finally  came  and 
was  dated  January  26,  1916.  The  evidence  does  not 
show  when  it  was  in  fact  made  or  sent  to  appellant  oi 
by  him  to  appellee  although  the  Dr.  does  say  it  was 
made  as  a  result  of  an  e.xami nation  made  on  Januaiy 
26,  1916,  which  it  will  be  observed  was  the  day  before 
the  colt  was  sold  to  appellee.  No  certificate  signed  by 
any  veterinary  on  the  day  the  colt  was  sold  is  shown  in 
this  record. 

The  evidence  strongly  tends  to  prove,  and  the  jury 
evidently  believed,  that  the  colt  was  infected  with  dis- 
temper and  was  not  in  fact  sound  and  in  good  health 

Jj' i^rffnrrjW^  Wiii>'ii  nj"'  ^""  "j'  ""|"-ii'''^  Suit  was  brought 
by  appellee  to  recover  the  purchase  price  paid  for  the 
colt. 

The  jury  found  the  issues  for  the  plaintiff  and  as- 
sessed his  damage  at  $1S0.  Judgment  was  entered  on 
the  verdict. 

The  statement  in  the  advertisement  that  the  horse 

was  "sound" 

(Page  2) 
constituted  a  warranty  and  not  a  mere  rep- 
resentation.    Robinson   v.   Harvey   82   111.   58.     Reed    v. 
Hastings  61  111.  266,  Fors*er,  Waterberry  &  Co.  v.  Peer 
120  111.  App.  199. 

The  letter  of  appellant  dated  January  31,  1916,  in 
which  he  says  the  veterinary  examined  the  colt  when 
he  was  "knocked"  "down"  to  appellee  and  "passed  him 
as  sound  and  in  good  health"  tends  to  show  that  appel- 
lant understood  that  he  was  selling  him  under  a  war- 
rant that  he  was  sound  and  in  good  health.  The  further 
fact  that  appellant  advertised  to  return  the  money  paid 
for  any  horse  who  was  shown  by  certificate  of  the  vet- 
erinary to  have  any  other  unsoundness  or  blemish  than 
that  pointed  out  by  the  owner'  before  the  sale  was  itself 
undoubtedly  intended  to  be  understood  as  a  warranty 
that  every  horse  sold  as  sound  was  in  fact  sound,  and 
must  have  been  so  understood  and  should  be  so  constru- 
ed.    The  colt  here  in  question  was  sold  as  sound. 

A  horse  at  the  time  he  is  sold  is  affected  with  the 
disease  of  distemper  is  not  sound.  Kenner  v.  Harding 
85  111.  264.     McCann  v.  Ulman,  109  Wise.  574. 

There  were  at  least  three  erroneous  instructions 
given  for  appellee,  but  the  verdict  is  so  manifestly  right 
on  the  facts,  that  we  do  not  feel  justified  in  reversing 
the  judgment  for  errors  in  instructions. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment is  affirmed. 
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This  suit  is  between  the  same  parties,  was  begun 
tt  the  same  time,  before  the  semei  Justice  of  the  Peace, 
was  appealed  to  the  Circuit  CourtI  and  there  tried  be- 
fore the  same  jury  and  at  the  same  time  with  cases 
number  6646,, 6660  and  66,61,  now  pending  in  this  court. 
The  cases  are  all  submitted  on  the  same  bill  of  excep- 
tions. In  this  case  a  verdict  was  returned  in  the  Circuit 
Court  in  favor  of  the  plaintiff  for  $120,  on  which  judg- 
ment was  rendered. 

Appellee  seeks  to  recover  for  the  death  of  a  mule 
shipped  from  Benton,  Illinois,  to  Springfield,  Februai-y 
16,  1915.  The  evidence  slhows  that  one  Saunders  of 
Benton,  telephoned  Eli  Lillienstein  that  he  had  some 
mules  for  sale.  Lillienstein,  who  had  not  seen  the 
mules  before,  went  to  Benton  and  bought  twenty-five, 
which  were  shipped  that  forenon.  When  they  arrived 
at  Springfield,  one  of  tiie  mules  was  sick  and  died  three 
days  later  of  pneumonia.  The  contention  of  appellee  is 
that  there  is  no  evidence  that  the  mule  did  not  have 
pneumonia  when  it  was  shipped  or  that  it  contracted 
the  disease  while  in  the  possesion  of  appellant. 

The  mules  were  shipped  under  a  uniform  limited 
liability  live 

Page  1 
stock  contract  signed  by  an  agent  of 
appellee  and  introduced  in  evidence  by  it.  The  contract 
is  similar  to  that  under  which  the  shipment  in  case  No. 
6646  was  made.  The  notice  required  by  the  contract 
was  not  given  but  appellee  argues  that  the  requirment 
concerning  the  giving  of  notice  was  waived. 

The  bill  of  exceptions  contains  no  evidence  tending 
to  show  any  waiver.  The  record  contains  certain  cor- 
respondence certified  to  the  Circuit  Court  by  the  justice 
of  the  peace,  but  this  correspondence  is  not  referred 
to  in  the  bill  of  exceptions,  and  there  is  nothing  in  the 
bill  of  exceptions  tending  to  show  it  was  introduced  m 
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j  evidence   in  the   trial   in  the   Circuit  Court.     Evidence 
^    not  preserved  in  the  bill  of  exceptions  may  not  be  con- 
sidered  by  the  Appellate  Court.     Seidschlag  vs.  Trwn 
'of  Antioch,   109  111.  App.  291.     What  was  said  in  ref-      "X 
erence  to  the  failure  to  give  notice  in  No.  6646,  applies       j 
to  this  case.     The  judgment  is  reversed  with  a  findng  of 
fact  that  no  notice  was  filed  within  ten  days  as  required 
by  the  shipping  contract. 
Reversed. 
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CHILDERS  &  mLLIENSTEIN, 


ILLINOIS  CENTRADi,  R.  Jff.  CO. 

Appeal  ?rom    Sangamon 


206  l.A.  539 


Ag.  6. 

Corporation), 

Appellant. 


Appellee. 


Opinion  by  Thompson,  J. 

This  is  one  of  the  series  of  cases  referred  to  in  No. 
6647,^  In  this  case  the  verdict  and  judgment  in  the 
Circuit  Court  were  in  favor  of  the  defendant. 

Appellant  brought  suit  to  recover  from  appellee 
damages  for  an  injury  to  a  mare  shipped  July  2,  1915, 
witih  other  mares  and  mules  from  Bloomington  to  East 
St.  Louis  with  the  privilege  to  stop  at  Springfield  to 
finish  loading.  The  contention  of  appellant  is  that  the 
mare  was  injured  on  the  hip  by  some  projection  in  the 
car.  As  in  No.  6646,  the  evidence  does  not  show  when 
the  mare  was  injured  but  the  evidence*  on  that  question 
is  that  the  mare  had  an  injury  to  her  hip  and  the  first 
time  the  injury  was  seen  was  in  the  barn  of  the  cosignee. 

The  mare  was  shipped  under  a  limited  liability 
live  stock  contract  signed  by  an  agent;  of  appellee  similar 
to  the  contracts  under  which  the  shipment  in  6646  and 
6647  were  made.  The  notice  required  by  the  contract 
was  not  given  but  the  argument  of  appellant  is  thc.,t 
the  giving  of  the  notice  was  waived.  It  is  contended  in 
this  case 
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that  there  is  no  evidence  that  appellant 
had  knowledge  of  the  provision  of  the  contract.  Ap- 
pellant offered  the  contract  in  evidence  signed  by  it,  by 
its  agent  Childers.  It  neither  offered  evidence  nor 
made  any  contention  in  the  trial  court  that  it  did  not 
have  full  knowledge  what  it  was  signing. 

The  first  instruction  given  at  the  request  of  ap- 
pellant told  the  jury  that  if  it  believed  from  the  ev'- 
dence  that  the  defendant  entered  into  a  contract  to 
safely  carry  the  horses  of  plaintiff  "and  negligently  ft-il- 
ed  to  deliver  said  horses  safely  and  that  the  plaintiff 
complied  with  all  the  conditions  of  said  shipping  coi-- 
tract  on  its  part,"  then  it  should  find  the  issue  for  plain- 
tiff. Another  instruction  of  the  same  purport  was 
given  at  appellant's  request.  It  now  complains  of  in- 
structions given  at  the  request  of  appellee  informing  the 


■r{-l\i      rti 


r;^;    ;,"/'inv 


■|.  ;:i.  Ki/;-i  *:.'' 


jury  that  before  appellant  can  recover  it  must  believe 
from  the  evidence  that  it  had  complied  with  the  con- 
tract by  giving  the  required  notice.  Appellant  may  not 
complain  of  instructions  announcing  the  same  proposi- 
tions that  were  requested  and  given  at  its  instance. 
There  iis  no  error  in  the  instructions  and  the  judgment  is 
affirmed. 

Affirmed. 
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CHILDERS  &  LILLIENSTEIN, 

Appellant. 

^  '      206I.A.  540 

ILLINOIS  CENTRAL  R.  R.  CCfi  Appellee  ■*■ 

Appeal    from    Sangamon 

Opinion  by  Thompson,  J. 

This  is  one  of  the  series  of  cases  referred  to  in  No. 
6647.  In  this  case  the  verdict  and  judgment  in  the 
Circuit  Court  were  in  favor  of  the  defendant. 

In  this  case  appellant  brought  suit  to  recover,  from 
appellee,  damages  for  an  injury  to  a  mare  shipped  June 
24,  1915,  with  other  horses  and  mules  from  Blomington 
to  East  St.  Louis,  with  the  privilege  to  stop  at  Spring- 
field to  finish  loading.  The  evidence  shows  that  when 
the  horses  were  being  loaded  into  a  car  at  Bloomington, 
the  mare,  for  which  damages  are  claimed,  broke  through 
the  floor  of  the  chute  which  was  Jn  bad  condition,  with 
one  hind  leg  and  a  large  sliver  was  driven  into  her  leg 
above  the  hoof,  permanently  crippling  her.  Childers, 
one  of  the  stockholders,  who  is  the  principal  buyer  for 
appellant,  verbally  notified  the  agent  of  appellee  at 
East  St.  Louis  and  at  Blomington,  of  the  injury.  Thai 
is  the  only  evidence  of  notice  of  the  injury.  The  con- 
tract, under  which  the  mare  was  shipped,  was  similar  to 
the  contracts  under  which  the  other  shipments  were 
made.  There  was  no  attempt  to  comply  with  the  re- 
quirements of  the  shipping  contract  and  there  is  no  evi- 
dence in 
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the  bill  of  exceptions  of  any  waiver  of 
the  notice.  There  is  in  the  record  correspondence  be- 
tween the  parties  certified  by  the  Justice  of  the  Peace 
to  the  Circuit  Court,  but  it  does  not  appear  to  have  been 
offered  in  evidence  in  the  Circuit  Court.  What  was  said 
in  cases  numbered!  6646  and  6660  applies  to  thijs  case  and 
no  useful  purpose  would  be  served  by  repetition.  The 
judgment  will  be  affirmed. 
Affirmed. 
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Gen.  No.  6692.  April  Jefn  1917.  Ag.  15 

LOLA   HESTER.    Def/ndant   in 

J 

FRED  HESTER,  Plaintifl'  in  Error. 

Error   to    Vermilion. 

Opinion  by  Thompson,  J. 

Lola  Hester  filed  a  bill  to  the  May  Term  1913  of  the 
Circuit  Court  of  Vermilion  county  against  her  husband, 
Fred  Hester,  for  a  divorce  on  the  ground  of  extreme  and 
repeated  cruelty.  The  bill  alleged  that  complainant  is 
and  had  been  for  more  than  fifteen  years  past  a  resident 
of  Vermilion  county,  Illinois,  and  that  the  defendant 
had  been  guilty  of  extreme  and  repeated  cruelty  to- 
wards the  complainant  and  specifically  alleges  "that  on 
November  1,  1909.  the  defendant  struck  her  a  violent 
blow  on  the  head  with  his  fist  without  any  provocation 
whatever;  that  on  or  about  November  15,  1910,  defend- 
ant struck  and  slapped  complainant  with  his  hand  and 
dragged  her  from  her  bed.  that  during  the  month  of 
November  1910,  he  otherwise  cruelly  treated  complain- 
ant" and  used  towards  her  obscene,  profane  and  op- 
probrious language  so  that  she  was  compelled  to  cense 
living  with  him;  that  a  child  Evelyn  was  born  to  them, 
now  four  years  of  age  and  for  the  past  two  years  de- 
fendant has  failed  to  furnish  complainant  and  their  child 
proper  support  and  maintenance  and  that  he  is  not  a 
fit  person  to  have  the  care  and  custody  of  said  child. 
The  summons  issued  to  the  May  Term  was  returred 
"defendant  not  found."  An  alias  summons 
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to  the  Oct- 
ober Term  was  served  on  the  defendant  and  he  filed  an 
answer  to  which  a  replication  was  filed.  The  case  was 
heard  at  the  October  Term  without  a  jury,  and  on  Dec- 
ember 13,  1913,  the  court  made  an  order  granting  a  de- 
cree of  divorce  on  the  ground  of  extireme  and  repeated 
cruelty  and  directing  the  payment  of  $100  alimony  an- 
Tiually  in  quarterly  payments  of  $25,  the  first  payment 
to  be  made  January  1st  next,  and  awarding  the  custody 
of  the  child  to  complainant.  The  decree  however  ap- 
i:;ears  not  to  have  been  filed  until  December  30,  1913.  It 
recites  that  the  court  heard  documentary  and  oral  evi- 
dence of  witnesses  examined  in  open  court  and  findings 
cJ'  all  necessary  jurisdictional  facts  as  to  the  residence 
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and  jurisdiction  of  the  oarties,  and  that  the  parties  were 
marriet]  and  lived  together  "until  November  13,  1910, 
when  complainant  was  forced  to  leave  defendnat  on  ac- 
count of  extreme  and  repeated  cruelty,  the  court  here- 
in finding  that  the  defendant  was  guilty  of  extreme  and 
repeated  cruelty  as  alleged  in  the  bill  of  complaint;" 
and  "that  the  allegations  of  complainant's  bill  are  true." 
It  also  finds  that  defendant  is  not  a  fit  person  to  have 
the  care  and  custody  of  the  child  Evelyn. 

It  then  finds  that  complainant  is  entitled  to  a  de- 
cree of  Divorce  on  the  ground  of  extreme  and  repetaed 
cruelty  and  adjudges  that  a  divorce  is  granted,  and  that 
complainant  have  the  care  and  custody  of  the  child  with- 
out any  interference  on  the  part  of  the 
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defendant 
until  further  order  of  the  court  and  orders  that  alimony 
be  paid  as  heretofore  stated  until  the  further  order  of 
the  court. 

During  the  May  Term,  1915,  on  September  11,  Lola 
Hester  filed  a  petition  for  a  rule  on  the  defendant  to 
show  cause  why  he  should  not  be  adjudged  in  contempt 
of  court  for  failing  to  pay  alimony,  and  a  writ  of  at- 
tachment was  issued  for  the  defendant  returnable  Sep- 
tember 20.  Nothing  further  is  shown  by  the  record  un- 
til sometime  during  the  May  Term  1916,  when  Fred 
Hester,  by  his  solicitor,  made  a  motion  to  quash  the  writ 
cf  attachment  and  to  vacate  the  order  granting  alimony 
for  the  reason  that  the  said  decree  is  insufficient  and 
not  binding  on  your  said  defendant  in  that  there  has 
been  preserved  no  certificate  of  evidence  and  there  is 
no  specific  finding  of  fact  which  would  warrant  the  relief 
prayed  for.  The  foregoing  is  all  that  is  shown  by  the 
record  and  the  motion  to  quash  is  still  pending. 

On  December  14,  1916,  three  years  and  a  day  after 
the  trial  court  announced  its  decision,  the  defendant 
Fi-ed  Hestei-  sued  out  a  writ  of  error,  and  assignes  for 
error  (1)  that  the  decree  of  divorce  is  void  because  it 
contains  no  finding  of  facts  showing  extreme  and  re- 
peated cruelty  and  is  not  supported  by  a  certificate  of 
e%n'dence;  (2)  that  the  court  erred  in  granting  a  writ  of 
attachment  on  a  void  decree,  and  (3)  that  the  court 
erred  in  awarding  alimony  and  in  awarding  the  custody 
of  the  child  to  complainant  without  the  necessary  find- 
ing of  facts. 
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The  only  question  presented  for  review  is  whether 
the  decree  can  be  sustained  without  the  evidence  hav- 
ing been  preserved  by  a  certificate  of  evidence.  The 
plaintiff  in  error  has  cited  two  cases,  Ohman  vs.  Ohman, 
1:33  III.  632;  and  Trenchard  vs.  Trenchard,  245  111.  313, 
which  appear  to  be  decisive  of  the  question.  These 
cases  were  suits  for  divorce,  heard  on  bill,  answer,  re- 
plicatiion  and  evidence  in  open  court,  wherein  decree 
had  been  granted  on  the  ground  of  extireme  and  repeat- 
ed cruelty.  In  the  Ohman  case  it  is  said,  "The  evidence 
was  not  preserved  in  the  record  and  the  only  finding  of 
the  decree  is  that  the  allegations  in  the  said  bill  con- 
tained are  true  as  therein  stated  and  the  equities  of 
this  cause  are  with  the  complainant." 

"In  chancery  it  is  incumbent  upon  the  party  in 
whose  favor  a  decree  granting  relief  is  entered  to  pre- 
serve in  the  record  the  evidence  justifying  the  decree. 
Contrary  to  the  rule  of  law,  no  presumption  will  be  in 
dulged  that  evidence  sufficient  to  sustain  the  decree 
was  heard  if  such  evidence  does  not  appear  in  the  re- 
cord. The  general  finding  that  all  the  material  allega- 
tions are  proved  and  that  the  equities  of  the  case  are 
with  the  complainant  will  not  sustain  a  decree  granting 
relief  where  there  is  no  finding  of  specific  facts  and  the 
evidence  is  not  preserved  in  the  record."  The  decree 
was  reversed. 
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In  the  Trenchard  case,  the  decree  recited  a  finding 
"that  the  defendant  has  been  guilty  of  extreme  and  re- 
peated cruelty  as  charged  in  complainants  bill  of  com- 
plaint." The  opinion  first  states  "we  are  of  the  opinion 
the  bill  does  not  state  a  case  of  extreme  and  repeated 
cruelty  within  the  meaning  of  our  statiute."  Two  acts 
of  physical  cruelty  were  alleged  in  the  bill  in  detail, 
and  are  charged  to  be  extreme  and  repeated  cruelty. 
Other  acts  of  cruelty  are  also  alleged,  one  of  which  was 
b-ending  complainant  away  from  home  just  before  the 
birth  of  a  child,  because  her  preser.ce  embarrased  the 
daughter  of  defendant  by  a  former  marriage.  The  op- 
inion states  that  there  is  no  certificate  of  evidence  in 
the  record  from  which  the  character  of  the  acts  com- 
plained of  as  extreme  and  repeated  cruelty  can  be  de- 
termined. "The  recital  that  plaintiff  in  error  had  been 
guilty  of  extreme  and  repeated  cruelty  as  charged  in 
complainants  bill  is  wholly  insufficient  as  a  finding  of 
facts  under  the  allegation  of  the  bill  to  sustain  the  de- 
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cree.  *  *  *  It  has  been  repeatedly  held  that  a 
decree  in  chancery  granting-  affirmative  relief  must  be 
supported  by  evidence  preserved  by  a  certificate  of  evi- 
dence or  a  finding  of  facts  in  the  decree  itself.  *  *  * 
On  the  record  before  us  *  *  *  the  decree  of  the 
Circuit  Court  cannot  be  sustained." 

In  the  Trenchard  case  the  allegations  of  the  bill  and 
the  findings  in  the  decree  were  substantially  the  same 
as  in  the  case  now  before  us.     The  court  there  having 
held  that  the  decree  could  not  be 
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sustained  without  a 
certificate   of  evidence,   this  decree   must   be   reversed 
and  the  cause  remanded. 
Reversed  and  Remanded. 
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T  '^ooI.A.  542 

TILLMAN    PHpLLIPS,   Plaintiff  in   Error. 


Errpf    to  Champaign. 

Opinion  by  Thompson 'J. 

An  indictment  containing  eight  counts  was  return- 
ed by  the  grand  jury  of  Champaign  county  charging 
Tillman  Phillips  with  the  sale  of  intoxicating  liquor  in 
anti-saloon  territory.  The  defendant  pleaded  not  guilty 
and  on  a  trial  a  jury  returned  a  verdict  finding  the  de- 
fendant  guilty  on  each  count.  The  defendant  was  sen- 
tenced to  fifteen  days  imprisonment  in  jail  on  each 
count,  the  time  of  confinment  on  the  second  count  to  be- 
gin at  the  expiration  of  the  time  of  confinement  on  the 
first  count,  etc.  and  to  pay  a  fine  of  fifty  dollars  on  each 
count.  The  defendant  prosecutes  this  writ  of  error  to 
review  that  judgment. 

The  plaintiff  in  error  had  a  second  hand  sitore  at  No. 
113  North  Market  Street  in  the  City  of  Champaign. 
There  is  a  basement,  partitioned  into  smaller  rooms  with 
seats  in  them,  under  the  rom)  in  which  plaintiff  in  error 
conducts  the  second  hand  store,  with  a  stairway  from 
the  second  hand  store  to  the  basement,  and  an  entrance 
to  the  basement  from  the  rear  pf'  the  building.  It  was 
stipulated 
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that  the  town  of  Champaign,   in  whicn 
the  building  was  situated,  is  and  was  anti-saloon  terri- 
tory during  the  time  covered  by  the  indictment. 

It  is  insisted  on  behalf  of  plaintiff  in  error  that  the 
court  erred  in  permitting  three  witnesses  to  be  examin- 
•    ed  on  behalf  of  tfoe  people,  whose  names  were  not  en- 
^     dorsed  on  the  back  of  the  indictment.     That  was  a  mat- 
ter in  the  discretion  of  the  trial  court  and  was  not  error. 
(Gore  vs.  The  People,  162  111.  259;  People  vs.  Steinhaucr, 
248  111.  46.)     Moreover  the  abstract  does  not  show  any 
objection  to  any  of  the  three  witnesses  testifiying,  and 
rhe  court  granted  a  postponment,  after  the  evidence  for 
the  state  had  been  closed  in  the  forenoon,  to  2:30  P.  M.  on 
the  request  of  defendant  in  order  that  witnesses  desir- 
ed by  him  might  be  subpoened. 
qA     I    It  is  also  contended  that  the  evidence  does  not  sn^ 
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I  tain  the  verdict  and  judgment.  A  certificate  of  an  in- 
ternal revenue  special  tax  sftamp  to  T.  H.  Phillips  and 
W.  G.  Mullin  as  retail  liquor  dealers  at  113  N.  Market 
Street,  Champaign,  was  introduced  in  evidence  without 
objection,  with  evidence  that  Phillips  was  in  and  about 
the  basement  and  that  he  sold  liquor  in  the  basement 
j  at  different  times  to  different  parties.  The  evidence  is 
ample  to  sustain  the  judgment. 

It  is  also  contended  that  the  court  erred  in  giving 
instructions  requested  by  the  people.    Thirteen  ins+ruc 
tions  were  given  at 
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the  request  of  the  people  and 

ten  at  the  request  of  the  defendant.     Only  eight  of  the 

instructions  given  for  the  people  are  in  the  abstract,  and 

it  contains  none  of  those  given  for  the  defendant.     The 

I  insructions  are  given  as  a  series  and  are  not  the  instruc- 

"^Z    tions  of  the  parties  and  should  all  be  shown  in  the  i^h- 

'    stract. 

It  is  stated  that  two  of  the  people's  instructions 
\  are  erroneous  because  they  do  not  tell  the  jury  that  it 
may  find  the  defendant  guilty  on  one  count  and  not  on 
all  tjhe  counts.  In  another  instruction  the  jury  are  in- 
formed that  "if  you  believe  from  the  evidence  beyond  J 
reasonable  doubt  that  the  defendant  has  sold  intoxicat- 
ing liquor  in  anti-saloon  territory,  then  for  each  sale  so 
made  if  proved  beyond  a  reasonable  doubt  the  defend- 
ant would  be  liable  and  you  should  find  the  defendant 
guilty  on  as  many  counts  as  you  believe  beyond  a  rea- 
sonable doubt  from  the  evidence  in  the  case  sales  were 
made."  The  instruction  as  to  the  form  of  the  verdict,  if 
the  jury  should  find  the  defendant  guilty,  also  request- 
ed the  jury  to  name  the  particular  counts  under  which 
'  they  found  him  guilty.  The  jury  were  fully  instructed 
"*C|  in  the  particular  complained  of,  and  the  jury  could  not 
be  mislead  by  the  instructions  given. 

The  eleventh  instruction     for  the  people  told  the 
jury  that, — "The  Statutes  of  the  State  provides  that  tlie 
issuance  of  an  Internal  Revenue  Special  Tax  Stamp  or 
Receipt)  by  the  United  States  to  any 
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person  as  a 
wholesale  or  retail  dealer  in  liquors  at  any  place  within 
the  territory  which,  at  the  time  of  the  issuance  thereof 
is  anti-saloon  territory  shall  be  prima  facie  evidence  of 
the  sale  of  intoxicating  liquor  by  such  person  at  such 
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place  or  at  any  place  of  business  of  such  person  within 

such  territory  where  such  stamp  or  receipt  is  posted  and 

at  the  time  charged  in  any  suit  or  prosecution  under  the 

anti-saloon  act:  provided,  such  time  is  within  the  life  of 

j  such   stamp   or  receipt."     Instruction   twelve   is: — "The 

I  court  instructs  the  jury  tihat  prima  facie  evidence  is  evi- 

""-^   '  dence  sufficient  to  establish  a  fact  unless  that  evidence 

is  rebuttted."  Counsel  state  they  do  not  object  to  number 

eleven  but  that  they  do  to  "number  tavelve  when  taken 

with  instruction  eleven  because  it  singles  out  testimony 

as  defined  in  twelve."     Eleven  is  a  copy  of  the'  statutes 

and  twelve  is  a  definition     of  prima     facie     evidence. 

<^      There  is  no  error  in  the  instruction. 

There  is  no  error  in  the  case,  and  the  judgment  is 
affirmed. 

Affirmed. 
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Gen.  No.  6713.  April  Term  1«7.  Ag.  36. 

DELLA  ROBINSON,  Guardiai/of  Gather  Smith. 

Plaintiff  in  Erfor.       z-v    ^    /^     -^     ' «  m^  _ 
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W.  D.  SMITH,  FRANK  L.  OSBORNE  AND  F.  J.  TRIMBLE 

Defendants  in  Error. 

Error  to  Coles. 
Opinion  by  Thompson,  J. 

In  April,  1905,  Oather  Smith  was  about  three  years 
old.  There  was  due  her  at  that  time  from  the  estate 
of  her  mother,  Minnie  Smith,  of  which  Frank  L.  Osborne 
was  the  administrator,  the  sum  of  $780.  W.  D.  Smith, 
her  father,  was  appointed  her  guardian  and  his  bond 
as  sKich  guardian  was  signed  by  Frank  L.  Osborne  and 
Will  C.  Trimble.  W.  D.  Smith  loaned  the  money  of  his 
daughter  to  Frank  L.  Osborne  taking  his  note  therefor 
bearing  interest  at  6  per  cent  per  annum  with  personal 
security.  On  June  16,  1916,  the  guardian  filed  a  report 
showing  $1298.01  on  hand  belonging  to  the  ward,  the 
same  being  the  principal  sum  with  annual  interest  at 
6  per  cent  to  that  date.  On  the  same  day  he  resigned 
as  guardian  and  B.  F.  Kelley  was  appointed  guardian. 
The  report  was  approved  by  the  County  Court,  and  the 
money  of  the  ward  was  paid  over  to  the  new  guardian. 
W.  D.  Smith  was  then  discharged  as  guardian.  Sub- 
sequently the  ward  selected  Delia  Robinson,  a  sister  of 
the  mother  of  the  ward,  to  be  the  guardian  of  her 
estate. 

Delia  Robinson,  guardian,  filed  this  bill  in  equity 
against  Smith  and  his  surety  Osborne  and  F.  J.  Trim- 
ble, who  is  the  only  heir 
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of  Will  C.  Trimble,  the 
other  surety  who  is  deceased,  and  who  as  such  heir  re- 
ceived personal  property  from  his  father's  estate,  for 
an  accounting,  claiming  that  if  the  interest  had  been 
collected  annually  by  the  father  of  the  ward,  while  he 
was  guardian  and  reloaned,  the  ward  would,  from  the 
compound  interest,  have  had  $180  more  at  the  time 
Smith  was  discharged. 

The  case  was  heard  before  the  court  and  a  decree 
entered  dismissing  the  bill  for  want  of  equity.  The 
pressent  guardian  prosecutes  this  writ  of  error  to  re- 
view that  decree.     No  objection  or  assignment  of  error 
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raises  any  question  over  the  way  in  which  the  case  was 
heard.  The  evidence  shows  that  Smith  had  paid  $275  to 
Delia  Robinson  for  the  support  of  his  daughter  from 
1906  to  1909;  that  he  had  paid  out  $180  for  clothing  for 
her  to  the  time  of  his  discharge,  $35  for  music,  and  the 
costs  and  attorneys  fees  in  the  guardianship  matter. 
All  these  payments  were  made  from  his  own  means  and 
he  has  never  charged  anything  for  guardian's  compensa- 
tion or  commission. 

The  estate  has  netted  six  per  cent  annually  and  has 
not  sustained  any  loss  or  been  at  any  expense.  If  the 
guardian  had  changed  the  usual  commissions  and  ex- 
penses the  estate  might  not  have  been  nearly  as  v/ell 
off  as  it  is  at  present.  This  father,  as  guardian,  paid  all 
the  expenses  of  the  estate  and  of  his  daughter  from 
his  own  funds  although  he  is  a  tenant  farmer  and  had 
but  little  means. 

Pas3  2 
The  present  guardian  is  not  acting 
in  the  interest  of  the  ward  in  the  prosecution  of  tins 
suit.  Neither  fraud  nor  error  appears  in  the  report  of 
the  guardian,  which  was  approved  by  the  County  Court 
after  the  new  guardian  had  been  appointed.  The 
guardian,  from  the  evidence,  left  the  money  with  Os- 
borne until  the  time  he  resigned.  The  Statutes,  Sec. 
22,  Chapter  64,  provides  how  a  guardian  shall  loan  the 
money  of  his  ward.  The  Statutes  was  noli  followed  but 
the  money  was  forthcoming  and  there  was  no  loss  or 
expense  to  the  ward.  The  guardian  did  not  use  the 
money  of  his  daughter,  it  was  not  in  his  hands  at  any 
time  and  under  the  circumstances  surrounding  this  case 
we  see  no  reason  for  the  filing  of  tlhis  bill.  The  decree 
will  be  affirmed  and  the  costs  of  this  writ  of  error  will 
be  taxes  against  the  present  guardian  personally. 
Decree  affirmed. 
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Gen.  No.  6727.  April  Term  1917.  /Ag.  q«. 

JOSEPH  WALLACE,  Appellee, 
C.  E.  LAWSON,  JAMES  JENKINS  and/viLLIAM 


SMITH,  Appellants.     /     ^  f\  f^     -y      Jl 
Appeal  from  County  Cou/t  -*-•/!♦     O    'z    Q 


of  Coles  Couniy. 

Opinion  by  Thompson,  J. 

Joseph  Wallace  brought  ,suit^efore  a  police  magis- 
trate in  replevin  to  recover  a  consignment  of  whiskey 
claimed  to  have  been  wrongfully  taken  by  the  defendants. 
Thei  property  sought  to  be  replevied  could  not  be  found 
by  the  officers  who  served  the  writ  on  the  defendants. 
On  the  trial  judgment  was  rendered.  Aug.  8,  1916,  against 
the  defendants  for  $108.90.  An  appeal  was  prayed  for  t.- 
the  County  Court  by  the  defendants.  The  magistrate 
fixed  the  amount  of  the  bond  at  $150.  A  bond  in  the 
amount  fixed  by  the  magistrate  was  executed  by  the  de- 
fendants with  a  sjurety  and  approved  by  the  magistrate 
August  18,  1916.  ^ 

The  appeal  was  perfected  to  the  County  Court.     The 
law  term  of  the  County  Court  convened  February  5,  1917. 
The  record  shows  that  on  that    day    the  "defendants" 
made  a  motion  to  dismiss  the  appeal.     The  motion  was 
allowed  and  "appeal  dismissed  at  appellants  costs."     The 
defendants  prayedl  and  have  perfected  an  appeal  to  this 
court. 
/        The  bill  of  exceptions  recites  that  after  the  parties 
(    had  announced  themselves  ready  for  trial,  and  after  ta;e 
!     examination  of  the  jury  had  begun,  "counsel  for  appellee 
entered  a  motion  to  dismiss  the 
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cause"  for  insufficiency 
of  the  appeal  bond  and  the  motion  was  "granted."  If 
the  record  is  correct  then  the  appellants  in  this  court 
have  appealed  from  the  allowance  of  a  motion  made  by 
themselves,  and  if  the  bill  of  exceptions  is  correct  then 
they  have  appealed  from  a  motion  by  which  the  suit  was 
dismissed. 

The  judgment  before  the  magistrate  was  for  $108.90. 

^    The  bond  should  have  been  fixed  at  double  the  amount  of 

!  the  judgment  and  costs.    The  Justices'  Act  directs  that 

an  appeal  from  a  justice  shall  not  be  dismissed  for  any 

informality  in  the  bond  and  the  court  shall  allow  a  party 

to  amend  the  bond  within  a  reasonable  time  so  that  a  trial 
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may  be  harl  on  the  merits  of  the  case.     The  Constitution 

provides  that  the  jurisdiction  of  Justices  of  the  Peace  and 

Police  Magistrates  shall  be  uniform  and  Section  115  of 

the  Justices'  Act  applies  to  both  Justices  of  the  Peace 

and  Police  JMagistrates.     The  Police  Magistrate  fixed  the 

amount  of  the  bond  and  appellants  gave  the  bond  which 

was  approved  by  the  justice.     The  appellants  should  i  >t 

be  prejudiced  by  any  informality  or  deficiency  in  the  bond 

if  they  will,  when  objection  is  made,  remedy  the  defect. 

"The  proper  practice  is  after  the  bond  is  adjudged 

■«^l  insufficient  to  enter  a  rule  against  the  appellant  that  un- 

I   less  he  executes  and  files  a  sufficient  bond  a  day  to  be 

1  named  the  appeal  will  be  dismissed."    Wear  vs.  Killeen, 

38  111.  259;  Town  of  Partridge  vs.  Snyder,  78  111. 
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519;  En- 
right  vs.  Rehbach,  133  111.  App.  50;  City  of  Sullivan  vs. 
Henry  (Opinion  filed  April  16,  1917,  3rd  District.)  It 
was  error  to  dismiss  the  appeal  without  entering  a  rule 
on  the  appellants  to  give  a  good  and  sufficient  bond  with- 
in a  time  fixed  by  the  court. 
I  It  is  also  contended  that  the  bill  of  exceptions  doe^ 

t^i  not  show  an  exception  to  the  order  dismissing  the  appea'. 
No  exception  is  necessary.  Miller  vs.  Anderson,  267  lit. 
608;  Britton  vs.  Davis,  273  111.  31. 

The  judgment  is  reversed  and  the  cause  remanded. 
Reversed  and  Remanded. 
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Gen.  No.  6756.  April  Term  in?.  Ag.  66. 

W.  J.  SICKAFUS,  ^pellant, 


WALDO  VICKHMT,  Appellee; 

Appeal   from/  Mouhrie 

Opinion  by  Thompson,  J.      ./ 

W.  J.  Sickfaus  began  this  suit  before  a  justice  of  tlio 
peace  against  Waldo  Vickrey  to  recover  $100  claimed  to 
be  due  him  as  a  commission  on  a  real  estate  trade.  The 
case  was  tried  by  a  jury  in  the  justice  court  and  a  ver- 
dict returned  and  judgment  rendered  in  favor  of  defend- 
ant. Plaintiff  appealed  to  the  Circuit  Court  where  a 
jury  again  returned  a  verdict  in  favor  of  defendant!  on 
which  judgment  was  rendered.  Plaintiff  appeals  to 
this  court. 

Thei  evidence  shows  that  appellant  was  a  real  estate 
agent  in  the  city  of  Sullivan.  Waldo  Vickrey  owned  a 
farm  of  110  acres  in  Greene  County,  Indiana,  and  was 
engaged  in  the  poultry  business  in  the  city  of  Sullivan. 
Jason  Sullivan  owned  some  real  estate  in  the  city  of 
Sullivan.  Appellant  claims  to  have  nogotiated  a  trade 
of  the  appellee's  farm  in  Indiana  for  the  Sullivan  prop- 
erty of  Jason  Sullivan.  He  testified  that  appellee 
agreed  to  pay  him  a  commission  of  $100  if  appellant 
would  make  the  trade  of  the  farm  for  property  in  Sul- 
livan. A  trade  was  made  of  the  Greene  county  farm  for 
the  property  in  Sullivan  owned  by  Jason  Sullivan.  Die 
evidence  of  appellant  shows  that  Jason  Sullivan,  who 
is  a  relative  of  his  by  marriage,  had 
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listed  his  property 
wit%  appellant  for  sale  or  trade,  about  a  year  and  a  half 
before  the  making  of  the  trade  for  which  appellant 
seeksi  to  recover  a  commission.  The  agency  for  the 
sale  of  the  Sullivan  property  had  never  been  taken  away 
from  the  appellant  although  appellant  claims  the  agency 
was  only  for  a  limited  time.  Appellant  testified  that 
a  ipellee  gave  him  the  agency  to  trade  his  farm  and 
agreed  to  pay  him  $100,  if  he  would  secure  a  trade.  Ap- 
pellee testified  that  he  never  listed  his  farm  with  appel- 
lant and  never  agreed  to  pay  himi  any  commission:  that 
appellant  came  to  him  and  tried  to  sell  him  property 
and  that  appellee  said  he  had,'  a  farm  in  Indiana  and  ap- 
pellant suggested  that  maybe  he  could  trade  the  Sulli- 
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van  property  for  the  farm.  The  evidence  also  shows 
that  Sullivan  said  he  expected  to  pay  appellant  a  com- 
mission for  the  trade.  The  evidence  tends  to  show  that 
appellant  was  trying  to  act  as  the  agent  of  both  parties. 

After  appellant  had  testified  to  an  express  contract 
he  offered  evidence  of  what  would  be  the  reasonable  and 
customary  commission  for  making  the  trade.  Such  evi- 
dence was  merely  argumentative  when  offered  of  the 
reasonableness  of  his  charge  and  not  proper  at  that 
time.  After  the  appellee  had  denied  making  a  contract 
the  evidence  might  under  some  circumstances  be  propci 
but  when  offered  the  objection  was  properly  sustained. 

We  have  carefully  reviewed  the  criticisms  made  bv 
counsel  con- 

.  Pass  2 
cerning   the   given   and    refused   instruc- 
tions.    We  find  no  error  in  any  of  the  matters  of  which 
complaint  is  made  and  the  jury  were  fully  and  fairly  in- 
structed. 

The  issue  of  fact  was  one  peculiarly  within  the  pro- 
vine©  of  a  jury  to  decide  and  the  verdict  is  sustained  by 
the  evidence.  There  is  no  error  of  law  in  the  case. 
The  judgment  is  affirmed. 

Affirmed.. 
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Gen.  No.  ^513.  April  Term,  A.  D./1916.  Agn.  18. 

EMMA  J.  RICKLY,     Executrix     o/  the     last     will  of 
GEORGE  C.   RICKLY,  decea/d.     Appellee. 

\  vs. 

PARLIN  &  ORENDORFF  C 


..7%' I. A.  599 

Appeal   from    City   Codrt.       Ciiy   of   Canton. 


ELDREDGE,  J. 

Appellee  filed  her  amended  bill  for  discovery  against 
appellant  to  which  amended  bill  the  latter  demurred 
and  from  the  judgment  of  the  court  overruling  the  de- 
murrer and  ordering  an  answer  to  be  filed  tftis  appeal 
is  prosecuted.  When  discovery  isi  the  only  relief  sought 
in  a  bill  a  decreetal  order  overruling  a  demurrer  and 
ordering  an  answer  is  final  and  appealable.  Robson  vs. 
Doyle,  191,  111.  566;  Grimes  vs.  Hillery,  38  111.  Ap.  246. 

It  is  averred  in  the  amended  bill  that  George  C. 
Rickly  in  his  lifetime  was  possessed  of  and  in  the  exclu- 
sive control  of  all  patents  and  exclusive  right  to  manu- 
facture and  market  a  certain  machine  known  as  the 
Campbell  Sub-Surface  Packer:  that  said  packer  is  a  val- 
uable machine  for  packing  the  soil  beneath  the  surface 
after  it  has  been  plowed,  and  is  made  in  the  following 
•sizes:  10,  16,  20.  24  and  36  wheels  each:  that  on  Decem- 
ber 23,  1908  said  Rickly  entered  into  a  contract  with 
appellant  in  which  he  granted 
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the  exclusive  right  to 
manufacture  said  packers  to  appellant,  and  in  considera- 
tion for  the  above  exclusive  right,  appellant  agreed  to 
pay  to  said  Rickly  a  royalty  of  twenty-five  cents  per 
wheel  for  10  wheel  machines  and  twenty  cents  per 
wheel  for  16,  20  and  24  wheel  machines,  during  the  life 
of  the  patents:  that  appellant  manufactured  said  pack- 
ers until  about  December  29,  1911  when  said  contract 
v/as  modified  by  agreement  of  the  parties  thereto,  m 
that  said  Rickly  was  to  make  a  discount  of  10  per  cent 
from  the  abovei  named  royalty  prices  for  all  said  packers 
said  appellant  should  manufacture  from  January  1,  1912 
until  the  expiration  of  said  patents  which  was  August 
27,  1912:  that  said  Rickly  preformed  his  part  of  said 
contract  but  that  said  appellant  has  failed  and  refuses  to 
preform  its  part  of  the  contract  in  that  it  refused  to  pay 
to  said  Rickly  during  his  lifetime  and  has  refused  and 
continues  to  refuse  to  pay  to  appellee,  as  executrix,  the 
royalties  as  provided  in  said  contract;  that  appellee,  as 
executrix  of  the  estate  of  said  George 
C.  Rickly,   deceas- 


ed,  has  filed  her  suit  at  law  against  appellant  in  the  City 
Court  of  Canton  to  recover  from  it  the  royalties  due  and 
unpaid;  that  she  is  informed  and  believes  that  appellant 
is  a  large  manufacturing  corporation  with  a  voluminous 
and  complex  system  of  book-keeping,  and  that  she  has  no 
way  of  knowing  whether  the  information  hereinafter 
asked  for  in  this  bill  of  discovery 
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was  kept  in  appel- 
lant's regular  system  of  book-keeping  or  in  some  secret 
method  for  the  purpose  of  defeating  the  aforesaid  roy- 
alties; that'  during  the-  period  from  December  23,  1908 
to  August  27,  1912,  appellee  is  informed  and  believes 
appellant  manufactured  and  sold  a  large  number  of 
said  packers  throughout  the  United  States  and  foreign 
countries  and  that  appellant  made  and  had  in  its  poss- 
ession and  in  the  possession  of  its  agents  throughout  this 
counti-y  and  foreign  countries  a  large  number  of  said 
packers  manufactured  during  the  period  covered  by  the 
above  contract  which  it  had  not  sold  at  the  time  of  the 
expiration  of  said  patents;  that  said  Geo.  C.  Rickly  in  his 
lifetime  was  unable  to  get  a  statement  from  appellant 
showing  the  number  and  kind  of  packers  manufacturer'. 
by  it  during  the  period  covered  by  the  contract,  or  any 
part  thereof,  though,  often  requested  for  the' same,  and 
that  appellee  has  been  unable  to  get  a  statement  from 
it  showing  the  number  and  kind  of  said  packers  manu- 
fnctured  by  it  during  the  period  covered  by  said  contract 
or  any  part  of  said  period;  that  the  facts  and  informa- 
tion asked  for  in  this  bill  are  well  known  to  the  defend- 
ant herein  and  to  U.  G.  Orendorfi,  its  secretary  and  treas- 
urer, and  said  facts  and  informataon  are  in  its  and  his 
exclusive  possession;  that  appellee  as  executrix  of  the  es- 
tate of  said  George  C.  Rickly,  deceased,  has  a  good  and 
meritorious  course  of  action  against  appellant  in  her  suit 
.  at 
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law  but  she  will  be  unable  to  prove  her  claims,  un- 
less she  is  given  the  discovery  hereinafter  asked  as  she 
has  no  other  way  of  finding  out  or  being  able  to  proAe 
how  many  of  said  packers  were  made  and  manufactured 
by  appellant  during  the  period  covered  by  said  contract 
than  by  the  discovery  hereinafter  asked:  that  it  is  mat- 
erial and  essential  in  her  said  suit  at  law  that  she  ha\e 
the  evidence  herein  asked  to  enable  her  to  prove  the 
number  of  said  packer  wheels  made  during  the  life  of 
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said  contract  and  without  such  evidence  she  cannot 
prove  her  said  case  at  law;  that  said  Orendorff  is  secre- 
tary and  treasurer  of  said  appellant,  the  defendant  ii: 
said  suit  at  law,  and  has  full  knowledge  of  the  infoi- 
mation  asked  for  in  said  discovery  and  that  she  has  no 
other  source  by  which  to  f!:et  said  evidence  than  from 
said  appellant  by  this  bill  as  aforesaid. 

The  bill  concludes  with  the  prayer  that  said  Oren- 
dorff, secretary  and  treasurer  of  appellant  be  directed  to 
answer  certain  interrogatories  therein  set  out  seeking 
the  information  requested. 

The  amended  bill  is  not  subject  to  the  criticism  that 
it  should  contain  all  the  facts  tending  to  support  appell- 
ee's claim  in  her  suit  at  law.  When  a  bill  is  filed  purely 
for  discovery  in  aid  of  a  suit  at  law,  it  is  sufficient  if  it  is 
averred  therein  that  the  evidence  sought  will  aid  che 
complainant  in  the  suit  at  law.  Robson  vs. 
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Doyle  191,  IlL^SlL- 
It  is  urged  that  section  9,  chapter  51  R.  S(^roviding 
for  the  production  of  books  and  writings  containing  evi- 
dence pertinent  to  the  issue  in  any  action  at  law  has  m 
effect  abrogated  the  jurisdiction  of  a  court  of  equity  to 
grant  relief  by  way  of  bills  for  discovery.  The  above 
mentioned  section  has  no  such  effect.  Garden  Cit:' 
Sand  Co.  vs.  People  118,  111.,  Ap.  372-.  This  section  simp- 
ly gives  to  a  party  to  a  suit  at  law  additional  means  of 
procuring  evidence  tending  to  prove  the  issue  presented 
by  him  and  in  the  possession  of  the  adverse  party  and  has 
no  tendency  to  curtail  the  jurisdiction  of  a  court  of 
lequity  to  entertain  a  bill  for  discovery  in  a  proper  case. 
The  bill  in  the  case  of  bar  avers  that  appellant  is  a  large 
manufacturing  corporation  with  a  voluminous  and  coiii- 
plex  system  of  book-keeping  and  that  appellee  has  no 
way  of  knowing  whether  the  information  sought  was 
kept  in  appellant's  regular  system  of  book-keeping  or 
by  some  other  method.     The  bill  in  effect  charges  that 

I  appellant  is  the  only  one  having  any  knowledge  of  th-j 
accounts  in  question  which  are  all  on  one  side  and  about 
which  appellant  alone  can  furnish  accurate  information. 

\  Under  these  circumstances  a  court  of  equity  has  juris- 
diction to  order  a  discovery.     Miller  vs.  Russell  224  111.  68. 
The  decree  of  the  City  Court  is  affirmed. 
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Gen.  No.  651$.  April  Term  A.  D.  1916.     /      Ag.  21. 

CITY  OF  SPRINGFIELD,  k^J^e. 

\   ™-  7 

INTER-STATE   ^INDEPENDENT    TKLEPHONE    AND 

TELEGRAPH  COMPANYj^Appellant. 

Appeal  from  Circui/Couri     J     A   ^     T      A  iP   A    "I 

ELDREDGE,  J 

This  is  an  action  in  debt  brought  by  the  City  of 
Springfield,  appellee,  against  the  Interstate  Independent 
Telephone  and  Telegraph  Company,  appellant,  to  recover 
compensation  for  rentals  alleged  to  be  due  for  the  occupa- 
tion of  portions  of  the  streets  and  alleys  of  the  city  of 
Springfield  during  the  years  1909  to  1913  inclusive,  by 
poles  ovirned  by  the  defendant.  The  cause  of  action  is 
based  upon  an  ordinance  alleged  to  have  been  passed, 
August  5,  1901,  re-enacted  on  January  6,  1908,  and  amend- 
ed December  27,  1910.  The  ordinance  provides  that  any 
person,  firm  or  corporation,  owning,  controlling  or  occupy- 
ing any  post  or  pole  over  8  feet  high,  occupying  any 
portion  of  any  street,  alley  or  sidewalk,  used  to 
support  electric  or  other  wires,  awnings  or  displays  for 
the  purpose  of  advertising,  shall  pay  annually  into  the 
city  treasury,  the  sum  of  one  dollar  for  each  such  pole  or 
post,  as  a  renumeration  to  the 
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city  for  the  use  of  the  por- 
tion or  portions  of  the  street,  alley  or  sidewalk  so  occupi- 
ed. It  is  conceded  that  during  this  period  of  time  ap- 
pellant maintained  2600  poles  on  the  streets  and  alleys  of 
the  city.  To  the  declaration  appellant  filed  the  general 
issue  and  three  special  pleas.  A  demurrer  was  sustained 
to  thel  first  special  plea  and  replications  were  filed  to  the 
second  and  third  special  pleas.  Appellant  filed  demurrers 
to  the  replications  which  demurrers  were  overruled  by  the 
trial  court.  Upon  the  trial  the  jury  found  the  issues  for 
appellee  and  fixed  the  damages  at  $13,000.  Judgment 
was  entered  upon  the  verdict  to  reverse  which  this  appeal 
is  prosecuted. 

The  fundamental  issues  in  this  case  are  identical  with 
those  in  the  case  of  the  City  of  Springfield  vs.  Interstate 
Independent  Telephone  and  Telegraph  Co.  201  111.  App. 
227,  with  the  exception  that  in  that  case  tihe  suit  was 
brought  to  recover  rentals  for  the  year  1914,  instead  of 
for  the  years  mentioned  in  this  case.  The  opinion  of  this 
court  rendered  in  the  former  case  must  be  considered  as 
res  ad  judicata  of  the  same  questions  involved  in  this  case, 
and  the  judgment  is  therefor  reversed. 
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x'iaintiff ,   in  a  fourtli  clc^^a  tort  v-7.ction  in  the 
i:unici.pal  Court,  had  jud,-;^ent  foi"  .,.160  j:rainot  tiie  dof end- 
ant,   to  reverse  vhicli  taxj  anpcr.l   ici  pi-oaecutc-d. 

Cii  tiie  10th  of  cTuly,   1913,   plrr.intiff.  With 
Ms  lioroe,  had  bcei-i  cnrr.;,«:ed  in  tiae  -vo-'Ic  of  i'.oistinj  bricl: 
and  nor  tar  at  a  'builclins  ujidor  construe  tion,      ->i"bout   5  o'clccl 
in  the  evening  lie  prepared  to  go  iacirjc,   cot  on  the  iicrso*3 
■bncl-:  and  rode  v/est  on  47tli  street,    in  C2iico,:::c.     At   Inuif-.na 
avenue,   a  north,  and  south,  street,  he   ctoppcd  for  cc'-ro  Etnd 
other  vchicleo  to  pr.ss,   and  v.;iicn  the  croouinc  v/ao  clear  ho 
c^-ain  started  \7cat.     Plaintiff  tcotificd   that  r>.t  p,  point 
111  feet  ?.'0i3t  of  the  ecatcrly  ouildir./.;  line  of  Indir-nri,  avo- 
nuo  an  autcnooile  stood  at  thG  curb  on  the  north  side  of 
47th  Dti'cet;    that  in  order  tc  -^'kz^  by  it  he   turned  cut  to 
the  left,    nn<3,  v;a3  "about  hri.lf  v/ay  between  the  auto:  cbilo"   - 
abreast  of   it   -  -hon  a  v;e;:;tbcund  47th  street  c^.r  bol:::n-;unfi 
to  the  defendant  cr.-.io  frcn  behind  and  hit   the  horse,   thrcr? 
it   dc'.."n,   broke  the  hnrne:;o  tihd  thrcT;  hisi  orx   the   strc  jt, 

Xhrec  v/itnesaea  besideo  the  plp.iji'ciff  tectiv'ied 
in  his  bclmlf;    no   testiu>cny  r'.3  introduced  for  the  defendant. 
Tt^o   of  ■  the  v;itnco::-es   tecJtified   that  juct  before   tho;   collicicr 
the  horoe   shied  tov/ard  tne  trccl:  vriCx  that   the  cr.r  hit   the 


horcG  on   the  aide  of  tlio  ncci,    crMzinr.  it   to   rcrr  up  r.nd 
throv;  plnintiff  fror^  itc  La-clc.     Ilnintiff  testified  tJr.at 
tho  iRGt  tine  ho  locI:cd  to   aeo  if  a  car   .v.-ia  ccain^;  frcn  rny 
cUrection  wa-j   wlien  he  v.'asi   over  on  tlie  caist   aide  of  Indianr. 
avenue,   and  that  r.t  the  ti.zG  of   the  colli::;ion  he  thought  he 
was  about  two  feet  frc^:  the  north  trr.cl:, 

'ihe  evidence  clearly  shov/^  that  the  car  in  ques- 
tion had  stopped  at  the   c'-yt  aide  of   Indii-nri  a-«'cnue,   a  trans- 
fer point,    and  hn.d  there   toLcen  on  o.nd  diEChr<.r£.:cd  r.  consider- 
able number  of  pacoen^'crs,   find  thn.t  zvj   it  proceeded  -.Tr.st'.vo.rd 
the  :-jotor.-.:nn  had  c.   clear  vie:?  of   the-  road  a".:cnd.      rlair.tiff 's 
noct  favorable   ritnean,   a  pr!,sscni;:er  en  th:2  front  plctfora  of 
the  car,    stated  that   the  car  crcDoed  Indian's.  :;vei:ue  at  c. 
rapid  rn.te  of   sliced  and  that   this  speed  vras  r^aintained  until 
after  the  car   etruci:   the  hcrae;    thnt  at  the  tise  plaintiff 
tui'ned  in   tcrards   the   trcch  the   car  '.vas  about   ten   feet  rrcay 
and  "the  next  woiac-nt   the-  car  r;trucl:  the  horoe  .ind  hnoched 
hlrr-   (plaintiff)   off";    thr..t  the  cnr  2tc2:-pcd  r.-ithin  -about 
forty  feet  n.fter  the  collision.      I'his   sr-iiie  v;itneso,   ho'-rc-ve-r, 
a  fev;  days   after  the  r.cbident   cigned  a  3ty.te.:ic;nt  in  r.hich   it 
appeared  thax  the  car  stopped  "in  r-bcut  tr,'o  or  three  feet 
cfter  it   alid  into  the  horse," 

Vvhethfer  we  cdopt  the  theory  thri^.t   the  hcrce  shied 
onto   the  traclc,   or  that  of  the  plointiff ,   cs   sho^-n  by  his 
testi.T.ony,    that  the-  crar   struck  the  horse  as   it  \Tri3  -.lo.lkinr* 
noTT^.Rll-y  slcngsido  the  tr.--.oh,    there  is  nothing;  in  the  record 
to   C3t!.\bli2h  th.c  chr.riic  of  KCGlic-C-ce  on   the  prrt   of  the   de- 
fendant.     There   is  no   evidence   th^.t  ti:crc  v.t.c  not   roo;u  for 
plnintiff   to  pans   cr.fcly  bct\7cen  the  r.utcT.obilc  r.nd  the 
trvich   vrithout   {-cttin^  inco   the  pr.th  oi"   tlie  cr-.rj  'rnd  plnintiff 
cvm  tfistin^cny  T70uld  indicate  thai;  there  v;as   eufficicnt   ur.?.ce 


frr  }ii::i  to  do   30,      'v^c  ore  of  tlie  opinion  thr.t  'ulie  c^cnter  wcic'at 
of  tlia  evidence   ohoivs   tlaat   tlic  r.:otor::;:ui  v.';i3  o_ocrn.tiri£  hi  a  cr?,r 
in  a  Gr.nner  conoiotcnt  •.;it}a  the  circu-ioiraicGE,   un d.thrit,   the  d.o- 
cident  '.7r,3    uli-j  rc;;alt  cf   tlic  i^laintiff  pcrj"'iit  tini;  his  lioroc  to 
Eove  in   ^i;e  \.r.y  oi^  the  npproacrxinr;  ccr  at  n   tLMC  v.-Iirn  it  v;?.3 
isaposoible  for  the  ::;otorr.K:n   to   avoid  lotrilcin;:  it.      In  this  the 
plaintiff  1*733  f-;uilty  of  not::li£once  v/hich  v;a3  tho  jDroxir.irito 
cause  cf  tho  accider.t,    ■ 

:.  ■■  The?  iTictcrx-ian  v/r'.3  net  rcsuirad  to  ;-.nt,icip.ite  or  to 

£nis,rd  a^ir.iriat  anything  not  xaiMicnvSoly  to  "be  cr.pcctcd;    nor  need 
he  have  been  conattintly  en  {-uard  an'-'.inot  unu^ur;.!  cr  extrcLcrdi- 
nary  occurrences  or  conduct  on  tne  part  cf  othcro,     '..he  rule 
is  tiiat  c.  Citrect  rail'.:;ay  eompnny  "ia  required  tc   c::crci3e  or- 
dinary care,    to  be  meaeurca  by  the  apparent   situation  ond.  tho 
dangero  naturally  incident    uo   the  bu;iineao,      ^^     *     *     Where 
the  alleged  nesligcnce  consisted  cf  en  o;-iiciiion  of  tiuty  sud- 
denly End  une:ci:)ectedly  aricin^,    it  io  incurribont  upon  tho 
plp.intiff   to   3hO'.7  zhnt  tho  circur.ioX.ancc-a  t;ere  ijuch  that   the 
Bervtints  of   the  defendrmt  hr-.d  an  C3roortunity  to  beccjujo  ccnociuuo 
of   the  f.':'.ct3  £'ivins  rise  to   the  duty»   and  ;:!.  rcascnablo  oppor- 
tunity to  perform  it,"     licoth  on  Gtroct  Jlr'ii-;.;i.y3,   2nd  ::d., 
sec,   305;  £,  ]^,  2.*  il2.'   ^*  ii22I!£^»   '^'•-'^  111.   CIS;  ^.  £.  j^,   I^.  H, 
Co,   V.   i^ch-'-prt;;,    93   111.  App,   o87,      oee,    also»    p::bo  v.   A.  2^.  ^ 
C.,  K,   Co^, ,   ISo  ill,   App,    24,   and  Poll,  v,   F.   1^«  2i»  ih  i£i2*  X-H;" 
Co.. »   ISS   111,   A;;p,   250,     Iv^ny  other  cases  in  support  of  this 
principle  ni;ht  be  cited. 

Otncr  pointc  o.re  pi'cscnted  as  groxnids  for  rcvorD;-l, 
but  in  Viet;  of  our  conclusion  a.3  above  e:;cprc-32cd  it  ia  unnccoo- 
eary  to  pnss  upon  thea, 

i'or  the  rcaocna  indicated  the  J udi.';2 ont   ia   rcverDsd 
witn  a  finaizag:  of  fr;ct. 


TiiQ  court  fx:::dQ  tliat  tka  dofendaiit,   in  the 
operation  wad  i:.nnn£(S2icnt  of  ita  cr-r,  v.'aa  not  criJ-ilty  of  necj- 
ligenco  cr.u3in/;  the  injur! oa  to  plaintiff  allcr-ed  in  iaia 
statement  of  cloini  iieroin,  "but  faat  plaintiff  -vas  ruilty 
of  negliiTenco  proi'Cimately  contriliutliii;  to   tiie  aficident 
In  which  aucli  i:'^.jurieo  we-j-'e  i5U9taincd, 
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This  l0  an  appeal  by  th«  faxry  Slpe  Company  and 
Jataa  R,  Ir«rry,  hftrttinafter  called  defendants,  from  a  decree 
entered  upon  the  reeommendatlon  of  a  sanster  In  chancery  who 
had  been  ord«»red  to  make  an  aoeountlng  between  the  parties. 

Complainant  by  his  bill  alleged  that  on  January 
9,   1914f  the  Pipe  Company  wna  Indebted  to  him  in  the  sum  of 
$6,067.84;  that  it  had  no  money  but  had  assets  vhioh  oould 
hare  been  «ubJ<»ot9d  to  this  payment;  that  John  H,  Perry,  who 
was  then  the  president  and  manager  of  the  o^^mpany  and  the 
owner  of  a  majority  of  its  stock,  induced  the  complainant, 
in  order  to  saTe  the  company,  to  enter  into  n  contract  by 
which  eooiplainant  was  to  accept  pipes  at  the  regular  whole- 
•ale  price  for  the  indebtedness  due  him,  upon  conditions  and 
proTisions  named  in  a  oontrmot  entered  into  in  pursuanoe  of 
this  agreement;  that  such  contract  was  made,  setting  out  the 
indebtedness  and  the  undertaking  of  the  lipe  Company  to  txurn 
over  to  the  complainnnt  a  large  stock  of  their  finished  tto" 
duot,  to  be  kept  in  the  company's  building  without  expense  to 
oomplainant,  and  to  fill  frMB  this  stock  all  orders  for  goods 
reoeiTsd  from  the  states  of  liichigan,  Ohio  and  Indiana,  and 
to  make  oelleotions  on  the  same  and  deposit  all  moneys  re- 
oeiTed  in  the  name  of  the  eomplainant,  opening  a  book  of  ao- 
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oount  In  his  nam*  In  which  to  reoord  nil  aald  tranaaotlonsi 
th»  company  was  to  vlra  cauplalnant  a  statenent  of  all  goodt 
billed  out  and  aoneya  raoelTad  on  the  flrat  of  eaoh  month 
therenftar;  that  if  any  orders  ahould  be  reeeived  from  thia 
territory  wiiloh  could  not  b«  filled  out  of  eaid  stook  of 
goo&B   vhioh  had  been  sold  to  coDplninnntt  th#n  the  company 
•gr««d  to  fill  auoh  orders  and  make  an  exchf*.n«;e  with  com- 
plainant  for  a  like  quantity  of  the  said  jornods  which  had 
been  acoerted  by  the  oouiplninnnt  aa  pavnent  of  the  indebted- 
neas  due  hiia.   It  vma  Kpeoll'ioHlly  agreed  thnt  oomplainatit 
had  the  excluaive  ri^^t  to  aeXl  the  produot  of  the  ooMpany  in 
Indiana »  i^ichigan  and  Ohio.   The  contraet  also  included  an 
obliKation  signed  by  the  defendant  John  R.  terry,  in  wixioh 
he  stated  that  ho  was  the  majority  stockholder  of  the  aor«> 
poration  and  believed  that  the  oontraot  /vas  an  advantageous 
eae  for  the  coiapany,  aixd  becMiee  of  his  interest  ana  because 
he  had  induced  the  co&plnlnant  to  enter  into  the  contract  he 
personally  obligated  him»elf  to  carry  out  all  of  the  agree- 
JBcnts  undertaken  by  the  oottp?itny  in  the  contract,   the  ooffi- 
plainaat  alleged  that  shortly  thereafter  the  defendants 
breached  certain  of  their  undertakings  and  violated  the  pro- 
Tieions  of  the  contract  in  ssTeral  respects.   An  anewer  was 
filed  denying  the  material  all eppt ions  of  the  bill  except 
that  the  execution  of  the  contract  wa»  adoiitted. 

{subsequently  the  case  eexQe  on  fur  trial  befors 
the  ohanoeller  on  complnlnant's  (intended  and  supplemental 
bill  and  defendants'  amentied  answers  thereto,  and  ooi&plain* 
ant's  replication  to  the  anawers,  and  after  hearing  eriaenos 
and  axgui&ant  a  decree  was  entered  by  the  chancellor  on  De* 
eeffiber  24,  191b,  finding  that  the  coAplainAnt  waa  entitled  to 
the  benefit  of  all  orders  for  goods  froa  every  aouro*  in  the 
states  of  Michigan,  Indiana  and  Ohio,  nnd  that  the  defendants 
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Must  noccunt   to   the  eoiuplalnant  for  ftll   suoh  orders  and 
•ales  between  January  9,    1914,    and  Jun'?  S,   1915,   Rnd   thnt 
tbe  defendants  had  not  given  credit   to   the  oompl"iin«»nt  for 
•uoli   iiftlffa  or  accounted  for  th«   same.      It  vras  aluo   decreed 
that   the  defendants   should  anke  a  atatanent  of  account  to 
the  corapiaxuaut  of   all    the  or<Jera   received  and  of  all   salts 
aadc  In   said  territory  during  said  tltne.     There  had  appar- 
•fitly  been  an  attaapt  by  the  defendants  to  tenrinate  the 
contract,    but   the  court   decreed  that   such  nttempteA  termi- 
nation was   ineffective  ana  void,     the  court  also   found  by 
Ite  decree   that   the   defendants  had  taJcen  certain  of   the 
goods  belon^^lng  to   the   ccEap).»lnant   without   payment,    sxid  It 
vaa  decreed  that  they  should  account  for  tht'   Bame.        It  vraa 
also  found  that  they  had  taJccn  other  goods  belonginj?   to  the 
oomplninant  and  had  substituted  certain  goods  therefor 
without  oomplalnsAt's  consent,    and  it  ^ms  ordered  that   de- 
fendants should  account  for  all    such  goods   so   taken  for 
achleh  other  goods  had  been  substituted.      It  was  also  orderod 
that   the  okatter  be  referred  to  ^lilliam  a.   Doyle,  master  in 
chancery,    to  snake  an  accounting  of  such  goods. 

This    decree  of  Jjece;aber  ZA,   1915,    «U8  not  ap« 
pealttd  frou.     The  evidence  heard  by  the  chancellor  upon   the 
trial   is  not  before  ua   in   the  record,      ^e  cannot  pass  upon  the 
correctness  of   tula  decree.      In  tfa,me,f|  v.   .Mmerican  Brake-iieaw 
Co.,   238   111.    502,    the  court   said  of  a  sinilnr  decree:      "A 
dooree  which  finally   settles  a  controversy  and  adjusts  tho 
rights  of   the  respective  pnrtios   is  final   and  appealnblo  al- 
tnou<^  questions  oi    accounting   reizaln   to  be  adjusted.**     This 
decree  conatrued   the  contract  between  the  parties  and  fixed 
the   rights   of   the   rospeotlve  parties   thereto;    it  was  final  and 
appealable  as  nothing  rM^aincd  except  an  accounting;    thero 
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hiiTlng  be«n  ao  appeal  wc  alxall  not  quaatlon  Ita  propriety. 
This  leaTea,  therafort*  ps  the  only  matter  for  our  oonsld* 
aratlon  the  oorrectneaa  of  the  stntnment  of  the  account 
made  by  the  m»8ter  in  ohenccry  and  incorporated  in  the  de- 
cree of  July  31,  1916. 

The  oiaater'a  etntes&ent  is  lanKthy;  the  various 
trcjiaactlone  between  the  parti ea  with  reference  to  salea, 

the  talking  of  gooda  and  substitution  therefor,  are  set  out 

» 

Minutely  in  detail.     Ko   specific   error  appears   to  be  foint- 
•d  out  by  the  defendants  with  rea]rect   to   the  Itexs  contained 
in  the  accounting,      .ve  shall  therefore  aesxu&e'lts  correct- 
aeas. 

M.ost   of   the  arf^ument  of   the  defendants   is  di« 
rected  towards  the  oriKinal   deeree,   bat  aa  we  have   said 
heretofore  this  'vaa  a  final,   appealable  decree;    ss  it  was 
not  appealed  from  it   csirnot  now  be  questioned. 

Predicated  upon  the  first  decree,   the  account- 
iag  made  by  the  an.ster  and   the  decree   entered  thereon  V9X» 
justified  frott  the  eTidonoe,    and  the  propriety  of   this  lat- 
ter dfscree  only  is  now  before  us.      As  no   convincing  reason 
is  presented  why  it   should  be  ohanged  it  wiM  be  affirmed. 
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UK.  fKSSIBIHa  JtJ15TZCS  MoSUHBLY 
DELIVJ^IKP  THE  OJIHIOK  OF  THB:  COURT. 

t'lalntiff »  wiiil*  ffinployed  by  th«  defendant, 
received  injuries  for  whioh  he  brought  suit,  and  upon  trial 
had  a  verdict  for  $10,000  upon  which  jud^nent  was  entered. 
Defendant  ask a  that  this  be  reversed. 

Plaintiff  in  two  counts  of  his  deolvsration  al« 
leged  that  he  was  negligently  ordered  to  do  ertain  work  at 
an  unsuitable  and  dajigerous  place  and  also  in  an  improper 
and  dangerous  manner. 

from  the  evidence  the  Jury  properly  could  find 
that  Prank  Kixon  was  eanployed  by  the  defendant  as  forenan  of 
its  wrecking  crew  vAiich  was  compoeed  of  six  men,  including 
the  plaintiff;  thaX   when  this  crew  was  not  engaged  in  clear- 
ing up  wrecks  on  the  road  they  worked  in  defendant's  rail- 
road yard;  that  at  the  time  in  question  defendant  desired 
to  dismantle  a  flat  car  n^ich  was  standing  in  its  yard  east 
of  and  immediately  alongsids  a  platfona  or  scrap  dock  sev- 
eral hundred  feet  long;  the  top  of  this  dock  was  about  on  a 
level  with  the  top  of  a  flat  car,  and  there  v/as  a  epaoe  be- 
tween the  side  of  the  oar  and  the  dock  of  about  eight  or 

nine  inches.   It  was  the  intention  of  the  workmen  to  raise 

of 
the  body  of  this  car  by  means  of  jacks,  off/its  trucks,  to 

shove  another  flat  oar  under  the  body,  and  thus  load  it 

onto  the  other  flat  car.   The  body  of  the  car  which  they 
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were  diaaantling  was  made  up  of  two  end  Bill  a,   tno  tide 
•ills  whioh  extended  the  full   length  of  the  oar,    and  eer- 
eral   other  sille,   aoroes  whloh  boards  were  nailed;   the  Bid« 
sills  vers  mortised  intc   the   end  sills;    truss  rods  about  an 
Inoh  and  a  quarter  in  diai&eter  extended  tiie  length  of  the  oar 
froAn  one  end  sill   to  the  other;   these  truss  rods  oould  l>e 
tightened*   and  thus   each  end  aill  was  held  firmly  In  plaee. 
When  the  txniss  rods  were  retaoved  there  was  nothing  to  hold  the 
end  aills  finnly. 

The  couplers  and  the  truss  rods  had  been  preri- 
ously  removed  from  the  oar  in  question,   and  on   the  siorning 
•f   the  accident  the  forexaan,   ii^iixon,   ordered  one  of   the  gang 
naaed  Kuniewski,   with  his  helper,   the  plaintiff,   to  take  their 
Jacks  and  complete  the  worlc  of   dismantling   the  oar,   and  spe* 
•Ifically  ordered  them  to  jack  up  the  oar  by  placing  their 
Jaoks  under  the  end  sills.     Although  there  is  much  argument  in 
detail  as  to  whether  or  not  the  Jacks  oould  be  used  in  any 

other  way,  we  are  of  the  opinion  that  the  Jury  was  warranted 

^^  at   that   place 

<C\  ia  believing  that  the  only  way  the  oar  could  be  Jncked  up /was 

by  putting  the  Jaoks  under  the  end  sills.     Afflong  the  reasons 
for  this  was   the  close  proxiiaity  of   tne  oar  to  the  scrap   dock, 
vdaioh  would  prevent  the  operation  of  the  Jacks  at  the  side; 
also   the  un evenness  of   the  ground  on   either   side  of  the   traok, 
flmd  also   the  small   surface  of   the  side   sills.      In  obedience  to 
I  the  foreman's   order  the  two  men  plaoed  the  Jaoks  under  the 
•nd  sills  and  raised  the  car,  tader  the  foreman's  observa- 
tion.    While   the  north  end  was  Jnoked  up  and  the  men  were 
\uider  the  car  taking  off   the  iron   and  timbers  the  north  end 
sill  twisted  and  pulled  partially  away  from  the   side  sills, 
permitting  the  north  end  of   the  oar  to  fall  down  upon  the  men, 
with  the  resulting  injuries   to  the  plaintiff  complained  of. 

That  the  foreman,   Kixon,   gave  the  order  as  above 
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•tated  do«s  not  B««ffl  to  be  oontroTerted.   Neither  is  tixor* 
any  strlous  question  but  tha,t  the  xaethod  of  raivlng  the  oar 
by  placing  th«  jaoks  undar  the  end  sills  after  the  iron 
trusses  had  been  reaoYed  vas  an  improper  and  dangerous  iuethod 
of  doing  the  vorlc. 

Upon  the  trial,  under  questioning  by  counsel 
for  the  plaintiff,  it  was  developed  that  plaintiff  was  aot- 
iag  aa  a  helper  to  Kuniewski,  the  other  man  working  on  the 
ear*  and  it  is  said  that  this  injected  a  nen   l^sue  into  the 
ease  and  negatived  the  allegation  in  plaintiff's  declara« 
tion  that  these  two  men  were  fellow-workmem.  We  do  not 

<   think  tfiere  was  any  variance  in  tiile  respect,  llaintiff's 
case  was  not  predicated  upon  any  improper  order  of  Kuniewski 
but  upon  the  order  of  Kixon,  the  foreman;  the  evidenoe  does 
aot  tend  to  show  that  the  irork  was  done  in  the  manner  sug- 
gested beoaufte  of  the  ordar  of  Kuniawskl,  but  ^ras  performed 
in  pursuance  of  tiie  order  of  Kixon.  Ko  negllf;enoe  of  Kuniewski 
was  either  alleged  or  proven. 

Did  plaintiff  assume  the  risk,  and  wao  he  guilty 
I  of  contributory  negligenea?  The  rule  is  that  "where  the 
servant  ia  injured  while  taking  the  orders  of  hie  maeter  to 

_^ ,  perform  'vork  in  a  dangerous  manner  the  master  i»  llnble, 
unless  the  danger  is  so  imminent  that  a  man  of  ordinary 
prudenoe  would  not  incur  it."   Gffutt  v.  Columbiag  yxt'oai* 
tlon ,  175  111,  472,   Aether  or  not  the  danger  of  doing  the 
1  work  in  the  m'lnner  ordered  by  the  foreman  was  sc  apparent 

/  j  and  ijsninent  that  the  plaintiff  in  the  exercise  of  ordinary 
I  prudenoe  should  not  have  incurred  it  was  a  question  of  fact 
for  the  Jury  to  determine.   While  it  is  clear  that  the  fore- 
man, Kixon,  from  his  y«ars  of  experience  in  work  of  this 
kind  knew  of  thn  danger,  yet  we  are  unable  to  say  that  the 
Jury  should  have  concluded  that  plaintiff  should  have  bean 
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equally  Infomed.    U«  was  a  SlaT«  raised  on  a  fnrm,  nnd 
while  he  had  orkad  aa  a  member  of  defendant**  wrecking  orev 
for  eouie  month*  prior  to  the  aooident,  he  does  not  seem  to 
taaye  had  any  apeolal  experl^noe  which  would  appriae  hin  of 
the  danger  of  this  particular  method  of  raieing  the  oar. 
There  was  eTidence  that  he  had  only  worked  in  and  about  dis- 
mantling oars  for  about  sixty  days  altof^.etiicr,  and  no  eTi- 
dence that  he  had  eTer  worked  on  mioh   a  oar  while  standing 
in  close  proximity  to  tJae  sorap  dook;  and  while  he  may  haws 
had  more  or  less  fooiiliarity  with  the  general  »/ork  of  dis- 
mantling oaru«  we  do  not  find  anything  in  the  evidence 
which  would  lead  to  the  inevitable  conclusion  that  he  knew 
from  observation  or  experience  of  the  particular  danger  of 
the  sills  twisting  in  this  speeifio  kind  of  work.  The  plain- 
tiff's own  statement  is  that  he  never  saw  an  end  sill  twist  in 
this  way  before. 
[  It  was  not  error  to  permit  testimony  as  to  the 

^   relations  between  Kimiewski  and  the  plaintiff  with  respect 
to  plaintiff  receiving  ordsrs  froai  him.   In  whatever  Funiev- 
•ki  may  have  said  to  plaintiff  as  to  bow  the  work  was  to  be 
done*  he  was  merely  repeating  the  instructions  of  the  fore- 
man, Mixon,  and  testimony  as  to  this  was  relevant  as  tending 
to  shew  tliat  plaintiff  in  following  such  instructions  was 
free  from  contributory  negligaice. 

Complaint  is  mnde  of  instruction  No.  1,  which  ws 
do  not  think  is  justified.  The  criticism  asoumes  that  it 
was  an  instruction  predioated  upon  a  negligent  order  of 
Kuniewski;  we  do  not  think  it  would  be  so  understood.  The 
instruction  evidently  refers  to  the  aut}iorlty  of  L'ixon,  the 
forexban.   The  language  of  the  instruction  refers  to  employes 
authorised  *to  take  charge  and  control  of  a  certain  class  of 
workmen,  in  carrying  on  some  particular  branch  of  his  busi- 
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neas."     This  language  iipplleB  only  to  liixon;   Kuni«vf«l:i  «as 
aot  in  oharg«  of  a  clas*  of  workmen  or  of  any  liranch  of   tiie 
buslneaa. 

vVe   aieoern  no   reADoruiblt  ground  for  reversal » 
and  the  Judt^nent   la  affiraied. 
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LA1I2IT   CCBBUOAT^D  i(pX  COUFASY,  / 
a  eorporatlon*  \ 

App«llitet.  i 


I  SAL  PKOM  JtUWlCIPAL   COURT 
/  OF  CHICAGO. 
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MR.   PRKSZSXIO  JUStlCS!  MeiiURBLY 

DBLIVIKSD  THE  OI^INIOK  OP  THE   COUBT. 

Plaintiff  brou«;lit  suit   to   recover  an  amount 
claimed  to  be   due  froia  the  defendant  for  teazulng  and  hauling 
goods.        Defendant  filed  an  Eiffidayit  of  defenee,   %rlth  a 
atatemeat  of   eet-off   ahowing  that  plaintiff  had  been  overpaid 
for  auoh  services  and  that  there  was  a  bnlanoe  due  the  da* 
fendant.      Upon  trial  by  the  court   the  plaintiff  had  Jud^saent 
for  ^79.05.        Defendant  appeals   to   thla  court »  but  plaintiff 
haa  not  appeared  here. 

Froa  an  examination  of  the  evidence  w«  are  of 
the  opinion  that  the  judg«ent  waa  erroneous  and  muat  be  re- 
veraed.       The  queation  involved  ia  aliiiply  an  accounting  be> 
tween  the  partiea.     The  plaintiff's  booka  were  kept  by  hla 
aoup   a  boy  fifteen  yeara  of  age*  and  the  evidence  is  convincing 
that  they  were  carelessly  and  inaccurately  kept.     On  the  other 
hand*   defendant's  books  were  in  proper  shape;    its  payments 
to  plaintiff  were  provwi  by  checks  introduoed  in  evidence. 
It  was  abundantly  proven  that  plaintiff's   statecient  failed 
to   show  credit  items  aggregating  at  least  $125. 

The   evidence  sxxows  that  defendant  was  to  pay 
plaintiff  ^22  a  «feek   and  for  extras;    that   it  made  payments 
of  #2S  psr  week,   under  the  belief  that  this  surj^lus  of  $3 
took  care  of   the  extras.      It   subsequently  developed  t]riat  the 
extras  did  not  amount  to  quite  taia  aum,    so   that  at   the  time 
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suit  waa  ooB(a«noed  defendant  h&d  OTttrpaid  plaintiff  tha 
mm  of  ^45«tt5.     The  dafendant  wao   entitled  to  judgment 
for  t}xis  Rxaount  on  Its   sat-off . 

The  Jud^^ent  against  the  dafendtint  will  be  r< 
Taraed  and  judgment  will  be  entered  in  tide  court  against 
the  plaintiff  in  favor  of  the  defendant  on  its  aet-off 
tPX  #45.05. 

xprmasn  akp  jusomsmx  kerb. 
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MimiUB  B.    DOKKFLLY, 

\AppelIant, 


vs. 


HUGB  B.    DOHlTELLn 


Ai^PKAL  FROM   liUt'EKIOB  COURT, 
COOK  COUKTY, 


0^  I»A.  627 


iiR.   r-RESlSIKG   JU^TICS:  MckiUBH^Y 
DELIVHREIJ  THE  Ol^IUIOIf  OF  THE  COURT. 

This  1b  an  undefended  appeal   froza  a  decree 
denying  leave   to   the   ooiaplalnant,  Kinnie  %,   Donnelly,    to  file 
an  amended  bill   for  separate  aaintenanoe,   and  diamlBSing  her 
bill  for  diToroe  without  equity. 

The  order  of   events  with  reference  to  pleadings 
was  that   in  October,   1911,    the  coaplainont  filed  her  bill 
for  separate  laaintenanoe,   averring  repeated  acta   of  cruelty, 
to  which  defendant  filed  an  answer.      In  Kay,   1914,   by  leave 
of  court,   oomplainnnt  filed  her  amended  bill  asking  for  a 
decree  of  divorce,   which  bill  contained  substantially  the 
saae  allegations  set  out   in  the  bill  for  separate  utaintenanoe. 
Defendant  answered  this  bill.     Defendant  filed  a  cross-bill  al- 
leging desertion  on   the  part  of   oomplainant,    which  oomplainant 
answered  denying  the  alleged  desertion,      oubsequently,    in 
March,    1916,    coApleinant   desiring  to  abandon  her  petition  for 
divorce,   asked  leave  of   oourt   to  file  an  aiaended  bill  for 
separate  maintenance,   which  bill   contained   substantially  the 
saiae  allegations   set  out   in   the  original  bill   for  separate 
■talntenancs  and  the  amended  bill  for  divorce,   ^<»hlch   said  mo- 
tion was  overruled  and  denied. 

The   cause  carae  on   for  hearing  upon  the  bill  for 
divorce  and  defendant's  cross-blll  alleging  desertion.     Befort 
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the  taking  of   testiraony  th«  motion  for  leave  to  file  the 
mended  bill   for   aeparate  maintenance  wae  renewed,    onr^   the 
oourt  reeerved  Its  ruling  thereon  until   the  evidence  wae 
heerd.      After  hearing   the  oourt   dissilaaed  ooxapleinnnt'e 
■mended  bill  for  divoroe  and  alao  defendant's  aro8S>blll. 
Trom  the  order  dlasalsalng  the  bill  and  denying  her  caotlon  to 
file  her  amended  bill  for  separate  maintenance  complainant 
has  appealed  to   this  court;   no  appeal  has  been  taken  from 
the  decree  dismissing  defendant's  cross-bill, 

We  are  of   the  opinion   that   the  <hanoollor  was 
in  error  in  denying  the  ooaplalnant  1'  ave   to  file  her  amend- 
ed bill  for  separate  maintenanoe*     Upon  the  hearing  she  gave 
as  her  reason  for  desiring  to  withdraw  her  petition  for  dl* 
Yoroe  that  she  feared  It  would  discredit   th<!>lr  child  to  hnve 
it  known  that  his  parents  were  divorced.      It  was  h(?r  right, 
if  for  nny  renson  uhe  did  not  wish  for  a  divorce,   tc  ^/ith- 
drav  her  bill    tc    that   end,   ^nd  we  can   see  no   substantial 
\  reason  why  her  motion   should  not  have  been  allowed, 
I  .v'ithout   narrating   the  evidence  in   rietail,   y« 

-<rj  are  of  the  opinion  thot  It  is  ample  to  sustain  a  decree  for 
'    separate  nalntenance*     Repeated  acts  of  ihyeioal  violence 
inflicted  upon  complainant  by  her  husband  were  proven.     The 
case  jLede  out  by  the  proof  falls  precisely  within   the  terms 
of   the  statute  on   separate  oialntenance,    v?here  It   lo   provided 
that   a  nsi^rried  woautn  1^0  without  her  fAult   lives   i^eparate  and 
apart  from  her  husband  aiay  have  her   rewedy  in  •<iuity  for 
reasonable   support  and  maintenance.      If  her  amended  petition 
had  been  allowed  uad  an   issue  aiRde   Uiereon  by  answer,   under 
the  evidence  a  decree  as  prayed  for  in   the  bill    should  have 
been   entered. 

Ccunijol   for  ct.'xrjplRlnojit  here  ai-aerta   thPt  as   the 
evidence  heard  under  complainant's  bill  for  divorce  was   suffi- 
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oient   to   wnrrant  tlxc   entry  of  a  dsoree  of   separate  maintenmoe, 
this  court  oay  direct  euoJi  «  decree   to  be   entered  und<^r   the 
prayer  of  the  bill   for  general    relief.      <Ve   should  be  entlxeiy 
I  willing   to   direct   the   entry  of   such  a  decree   If  we  had  the 
,   power  so   to   do,   but  a  bill    seeking  a  dl7oroe  and  a  bill 
seeking  separate  ranintenanoe  are   separate  and  distinct  pro- 
ceedings brought  under  different   statutes,      ^e  are  ref«>rred 
to  no   case  where  it  has  been  held   that   the  court  may  grant  oa 
of  these  renedies  In  a  proceeding  brought   specifically  to  se«> 
cure  the  other  remedy. 

The  decree   distiiasing  coJiplainKr.t's  bill  for 
want  of   equity  and  the  order  ;lenyi.zig  cnmplP.inant  leave  to 
file  her  asiended  bill  for   separate  aaintenanoe  will  be   re« 
Tersed  and  the  oauae   resianded  with  directions  tc  permit   such 
an  acaended  hill   to  be  filed,   and  fcr  further  proceedings  not 
inoen&istent  with  our  views  herein  expresaed. 
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KilJUiL  VJiOU  UUKICI^AL 
COURT  Ot  CniCAOO. 


&a.  pmsaiDiKG  justice  mosurhxy 

DELIVERED  THli  OI»iKIOJI  OP  THJi  COUHT. 


rifiintiffa  broufe:;iit   auit  in  an  action  in  forcibl* 
detainer,   and  on  trii^vl    tho  court  In^itructed  tiie  jury  to 
find  nfiRlnst   tho  defendant,     I'roa   the  judgment   entered  on 
this  finding  defendant  appeals* 

The  facte   are  that   in  January,    1911 »   Rudolph  J. 
HuBoh,    sinoe  deceased,   and  Frans  Kobert  Kyd  entered  into  a 
ecn tract  whereby  Busoh  ai^reed  to   uell   to  i^yd  the  preralaee 
in  question  for  |f3,750,   #100  to  be  paid  at  tiie  time  of   the 
execution  of   Vac  oontraot  and  $3w  upon  the  15th  dny  of  each 
and  every  month  thereafter,   payable  at   tiie  office  of   the 
said  Buaoh,      After  a  certain  Bdount   was  paid  Buech  a^^reed   to 
give  a  'varrrmty  deed.        .jaid  contrsujt  also  provided  that  no 
tnanafer  or  aesignment  thereof   sliould  be  saade  by  Ryd  without 
the  written  oond^h4;  of  Buseh,   and  that  no    sxibsequent  aseifrn* 
■ent  should  bo  cinde  without   such  v/rittan  oon«ent.      Ihere- 
after  Busch   died,   and  plaintiffs  are  said   'co  be   the   trus« 
tees   of  hie   estate. 

Frojb   the  abstrnot  before  us   it  appear.i   that  ther* 
were   introduced  in   nvidenoe  in  addition  to   this  contract   the 
following  documents: 

'Assignment  of  above  contract  by  Frans   Hobert 
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Ryd  ood  Ella  U»  Hyd  to  Unorge  and  Ermm,  v/atrouu,   and  oontteut  of 
tru)ite«8,   .iov.   <^5,   1WX4, 

Asaigriioaiit  of  above  Qoairuat  from  George  and  Fnua 
Watroua  to     'miter  K,   Radcliff©  and  consent  of  truatetta,   Janu* 

Aadigmaent  of  Above  ooncract  £voia.  /JaXter  K.   Rad» 
ollffe   to  Jennie  h,  Bronell,   August  50*    191t;* 

AseiKniaent  of  above  contract   frooi  Jennie  ic,   Bronell 
aad  Oiiarles  i3.  BruuHll   to  K»lma  :.(.  j^aBo«^e  and  .;iiiuoy  i.>c;io%Te, 
Sept.   I,   1915. 

Consent  of  truatees  to   transfer  and  assignment  of 
fareguin(>  oontraot  fruid   ivaxter  t\,   Kudoliffe   to  Jennie  u. 
Bronell   and  from  Jennie  k,   jiironeli   to  helma  JbicBowe  and  Sidney 

AiOljOWd,  " 

'M^'uer9  id  lio   qu4edtion  of  failure  on  \,ue  part  of  any 
of  tiiese  assignees  to  aake  the  payments  oalXed  i'or  oy   uie  oon« 
I     traot*      Vhia   b^t^nea;  tim   uiaio  of    lue  reuord*   we  l^&xi.   to   dee  any 
reason  fur  va«  p«r«iaptory  instruction   bo   the  ^ury  to  find 
•gainst  the   defendant.     Ha  seeias   to  have  besn  in  lawful  and 
\    peaoaable  possession  of    the  premises  and  via3  not  in  default 
I   in  any  of   tiie  terms  of   the  oontraot* 

The  arguuent  of  respective  oouiiseX  eeuters  around 
the  authority  of   the  attorney  fur  the   irueteea  to  give   th« 
written  ooudent  to   txie  assigiuattnti*  to   the  defendant  and  his 
vife.      iiovever   Uiia  raay  be*    subsequent   i;hereto  and  after  de- 
<!r      fsndant  had  entered  into  poiiiaession«   plaintiffs  received  from 
hifli  a  payment  of  the  installaent   due  on  the  oontraut*   thus 
ratifying  the  notion  of    the  attorney*    even  if   there  should  iiav* 
been  any  question  aa   ^u  uia  autixority. 

U«  oan  see  no  reason  in  law  or  Juittica  permitting 
tuis  judtoaent   to   stand,   and  it   tiierefore  will  be  reversed* 
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